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THE  SUPREME  COURT  DECISION  IN  INS.  v. 
CHADHA  AND  ITS  IMPLICATIONS  FOR  CON- 
GRESSIONAL OVERSIGHT  AND  AGENCY  RULE- 
MAKING 


MONDAY,  JULY  18,  1983 

House  of  Representatives, 
Subcommittee  on  Administrative  Law 

AND  Governmental  Relations 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  at  2  p.m.,  in  room  2141,  Rayburn  House 
Office  Building,  Hon.  Sam  B.  Hall  (chairman  of  the  subcommittee) 
presiding. 

Present:  Representatives  Hall,  Mazzoli,  Frank,  Berman,  Kind- 
ness, and  Shaw. 

Staff  present:  William  P.  Shattuck,  counsel;  Janet  S.  Potts,  as- 
sistant counsel;  and  David  L.  Karmol,  associate  counsel. 

Mr.  Hall.  TTie  Subcommittee  on  Administrative  Law  and  Gov- 
ernmental Relations  will  come  to  order. 

Today  we  will  have  the  testimony  of  three  very  distinguished 
gentlemen  dealing  with  the  Supreme  Court  decision  of  last  month, 
Chadha  case,  and  its  implications  for  congressional  oversight  and 
agency  rulemaking. 

The  case  has  received  a  great  deal  of  attention.  Looking  through 
a  summary  prepared  by  Mr.  Morton  Rosenberg,  he  cites  Judge 
White  who  says: 

The  decision  strikes  down  in  one  fell  swoop  provisions  and  more  laws  enacted  by 
Congress  than  the  Court  has  cumulatively  invalidated  in  its  history. 

He  stated  further: 

At  the  outset  the  Court  rejected  reliance  on  the  efficiency,  convenience  or  utility 
of  such  devices  in  faciliating  the  functions  of  government,  or  their  wide  use  over  a 
long  period  of  time,  as  an  insufficient  basis  to  support  the  veto  in  the  face  of  explicit 
and  unambiguous  constitutional  provisions  which  prescribe  the  respective  functions 
of  Congress  and  the  Executive  in  the  legislative  process. 

It  says  further  that  "Chadha  may  be  expected  to  spur  more  vig- 
orous committee  oversight." 

Finally — and  I'd  like  to  have  some  information  on  this  from  the 
witnesses  today — it  says: 

Finally  Chadha  might  engender  a  revival  of  interest  in  the  Bumpers  amendment, 
a  proposal  which  would  enlist  the  assistance  of  the  courts  in  agency  rulemaking 
oversight  by  removing  the  presumption  of  validity  for  any  rule  and  imposing  a  more 
rigorous  standard  of  judiciary  review  for  agency  rulemaking. 
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It  goes  on  further  and  says: 

It  may  also  have  the  effect  of  imposing  substantial  delay  in  the  administrative 
process. 

Another  statement  that  has  come  across  my  desk  states  that  the 
Court  did  not  address  one  of  the  major  issues  raised  by  supporters 
of  this  immigration  legislative  veto  provision,  the  fact  that  it  was 
an  adjudication  rather  than  rulemaking.  Since  the  Court's  decision 
makes  no  distinction  between  these  two  types  of  £igency  decisions, 
the  holding  appears  to  be  a  very  broad  one,  and  as  Justice  Powell 
stated  in  his  concurrent  opinion: 

The  Court's  decision  based  on  the  presidentied  presentment  clauses  apparently 
will  invalidate  every  use  of  legislative  veto. 

We  will  start  today  by  having  the  first  witness  from  the  Depart- 
ment of  Justice,  Hon.  Edward  S.  Schmults,  Deputy  Attorney  Gener- 
al, followed  by  Mr.  Alan  Morrison,  director  of  Public  Citizen,  and 
third,  by  Hon.  Bob  Eckhardt,  who  I  don't  believe  is  here  at  the 
moment. 

I  recognize  the  gentleman  from  California. 

Mr.  Berman.  Mr.  Chairman,  I'd  ask  unanimous  consent  before 
we  start  that  the  committee  permit  the  meeting  this  afternoon  to 
be  covered  in  whole  or  in  part  by  television  broadcast,  radio  broad- 
cast, and/or  still  photography. 

Mr.  Hall.  Without  objection,  so  ordered. 

Mr.  Schmults,  we're  glad  to  have  you  here  and  if  you  would  pro- 
ceed, please. 

TESTIMONY  OF  HON.  EDWARD  C.  SCHMULTS,  DEPUTY  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Mr.  Schmults.  Is  the  microphone  on? 

Mr.  Hall.  It  is  now. 

Mr.  Schmults.  Right.  Thank  you. 

I  appreciate  the  opportunity  to  appear  before  you  today  as  a  rep- 
resentative of  the  administration  and  the  Department  of  Justice  in 
connection  with  our  effort  to  assess  the  impact  of  the  recent  deci- 
sions handed  down  by  the  Supreme  Court  holding  legislative  veto 
devices  unconstitutional. 

Before  addressing  those  cases  and  the  practical  consequences  of 
their  impact  on  statutes  containing  legislative  vetoes,  I  want  to 
make  two  brief  points  that  will,  I  hope,  put  the  remarks  that  follow 
in  their  appropriate  context.  First,  we  believe  that  a  large  portion 
of  the  legal  debate  between  Congress  and  the  Executive  that  has 
gone  on  with  increasing  intensity  for  63  years  since  President 
Woodrow  Wilson  vetoed  a  bill  containing  such  a  device  has  been 
resolved  by  the  judicial  branch,  which  of  course  is  charged  with  de- 
ciding what  the  Constitution  means.  Thus,  although  some  legal 
issues  remain  which  I  will  discuss  a  little  later,  our  purpose  today 
should  be  to  look  forward  rather  than  to  reiterate  the  sincerely 
held  and  vigorously  articulated  views  on  the  constitutional  issues 
which  have  now  been  definitely  addressed  and  adjudicated  by  the 
Supreme  Court. 

Second,  the  policy  debate  regarding  Congress  oversight  over  the 
Executive's  execution  of  the  law,  an  important  issue  that  so  often 
became  hopelessly  entangled  with  the  constitutional  debate,  may 


now  proceed  with  both  of  our  branches  knowing,  for  the  first  time, 
the  constitutional  ground  rules  governing  that  debate.  To  the 
extent  that  certainty  is  a  virtue  in  the  law,  and  I  believe  it  almost 
invariably  is,  both  of  our  branches  were  benefited  by  the  clarity 
and  scope  of  the  Supreme  Court's  decisions. 

Turning  to  that  policy  debate,  I  would  start  by  reiterating,  with 
emphasis,  a  point  consistently  made  by  my  predecessors  and  other 
representatives  of  the  Department  of  Justice  who  have  appeared 
over  the  years  before  various  committees  of  Congress  to  discuss  the 
legislative  vetoes:  There  are  many  effective  and  fully  constitutional 
mechanisms  whereby  Congress  can  carry  out  its  constitutional 
oversight  function. 

To  a  certain  extent,  especially  in  the  domestic  area.  Congress  can 
effectively  limit  its  need  to  review  the  Executive's  execution  of  the 
law  by  placing  more  specific  and  precise  limits  on  the  authority, 
for  example,  of  agencies  to  issue  rules.  And,  to  the  extent  that 
going  at  the  problem  at  the  front  end  is  unsuccessful,  Congress, 
with  the  participation  by  the  President,  can  override  unwise,  inap- 
propriate or  excessively  burdensome  rules,  by  enactment  of  legisla- 
tion through  the  use  of  expediting  mechanisms  which  do  not  have 
to  be  tied  to  the  unconstitutional  legislative  veto  devices  with 
which  they  have  so  often  been  associated. 

Because  administrative  rulemaking  has  been  such  a  focal  point 
of  legislative  veto  proponents,  especially  in  the  House  of  Repre- 
sentatives, I  believe  it  warrants  special  attention.  If  there  has  been 
a  theme  that  has  reverberated  time  and  again  in  the  debate  over 
legislative  veto,  it  is  that  the  rulemaking  agencies  are  out  of  con- 
trol and  that  rules  embodjdng  major  policy  decisions  are  issued  by 
nonelected  officials  and  are  constantly  imposing  excessive  burdens 
on  the  private  sector. 

All  of  these  concerns  have  come  to  be  reduced  to  the  rather  sim- 
plistic phrase  "political  accountability."  I  could  not  agree  more 
with  the  proponents  of  legislative  vetoes  that  political  accountabil- 
ity is  of  enduring  and  central  importance  in  our  constitutional 
system.  The  bringing  to  bear  of  Federal  power  in  a  system  original- 
ly designed  to  provide  for  a  limited  Federal  Government  nearly 
always  will  raise  a  fundamental  issue  regarding  the  distribution  of 
power  between  the  Federal  Government  and  the  States.  In  addi- 
tion, if  the  electorate  comes  to  believe  that  they  no  longer  have 
control,  through  the  ballot  box,  over  their  Government,  the  origi- 
nal design  of  the  framers  will  have  been  frustrated. 

So  the  question  arises,  how  are  we  to  insure  the  attainment  of 
political  accountability  in  our  system  of  administrative  rulemaking 
without  reliance  on  the  legislative  veto? 

It  was  to  insure  such  accountability  over  executive  branch  rule- 
making that  President  Reagan  instituted,  less  than  a  month  into 
this  administration,  systematic  review  of  proposed  rules  through  is- 
suance of  Executive  Order  12291.  Although  the  administration  be- 
lieves this  program  has  been  notably  successful  in  reducing  the 
growth  of  regulatory  burdens  while  maintaining  critical  aspects  of 
regulation  central  to  the  statutes  passed  by  Congress,  my  point  is  a 
more  limited  one:  since  Executive  Order  12291  was  signed  on  Feb- 
ruary 13,  1981,  the  electorate  has  been  able  to  look  to  the  President 


for  the  kind  of  political  accountability  that  is  so  necessary  in  our 
system. 

As  members  of  this  subcommittee  and  the  Congress  are  aware, 
some  of  the  rules  issued  in  this  administration  have  been  more 
popular  with  some  segments  of  the  population  than  with  others. 
But  no  one  has  any  doubt  that  this  administration,  including  the 
President  himself,  stood  politically  accountable  for  those  rules.  As 
the  Chief  Justice  observed  in  Chadha,  the  President  is  often  the 
only  elected  official  who  can  and  does  bring  a  truly  national  per- 
spective, and,  I  would  add,  accountability,  to  matters  of  pervasive 
national  interest. 

Of  course,  political  accountability  is  much  less  easy  to  maintain 
where  there  is  little  or  no  responsibility  and  power  to  maintain  it, 
which  brings  me  to  the  subject  of  the  so-called  independent  regula- 
tory commissions.  Although  the  existence  of  these  commissions  has 
been  tolerated  in  our  constitutional  jurisprudence,  I  could  not  dis- 
agree more  with  the  suggestion,  contained  in  Justice  White's  dis- 
senting opinion  in  the  natural  gas  pricing  rule  csise,  that  the  "Con- 
stitution commands"  that  these  commissions  cannot  be  made  sub- 
ject to  the  direct  control  of  either  Congress  or  the  executive 
branch.  First,  through  the  use  of  an  expedited  joint  resolution  pro- 
cedure, the  legislative  and  executive  branches  can,  together,  insure 
greater  control  over  rules  issued  by  such  commissions.  Second,  I  be- 
lieve the  legislative  veto  decisions  mark  an  appropriate  point  in 
our  history  for  serious  reexamination  of  the  wisdom  of  the  creation 
of  this  fourth  branch  of  government.  The  interrelationship  between 
Federal  regulatory  schemes  and  their  collective  impact  on  the 
economy  have  become  in  many  instances  too  complex  to  administer 
absent  the  unifying  force  of  Presidential  oversight.  I  know  that  this 
subject  is  regarded  as  both  complex  and  politically  sensitive,  but  I 
believe  the  complexity  derives  from  historical  considerations  that 
for  the  most  part  no  longer  exist,  and  the  political  sensitivity  arises 
from  the  erroneous  perception  that  independence  in  our  Govern- 
ment is  somehow  more  virtuous  and  effective  than  accountable  and 
responsive  management. 

I  raise  the  subject  simply  to  suggest  that  the  time  is  ripe  for  a 
reexamination  of  the  nature  of  these  independent  commissions  and 
the  justifications  for  their  continued  existence.  Those  that  perform 
largely  adjudicatory  functions,  such  as  the  Merit  Systems  Protec- 
tion Board,  could  well  deserve  to  continue  with  their  independent 
status.  Others  may,  in  the  judgment  of  our  two  branches,  deserve 
to  be  brought  under  the  supervision  of  the  Presidency,  as  a  means 
of  securing  the  accountability  with  which  we  are  all  concerned.  My 
remarks  are  not  intended  to  prejudge  the  outcome  of  such  a  debate 
but  rather  to  foster  that  debate. 

In  the  nondomestic  areas  of  foreign  affairs  and  trade,  political 
accountability  as  discussed  above  has  not  presented  the  same  prob- 
lem because  the  interest  of  Congress  is  usually  directed  toward 
oversight  of  relatively  highly  visible  public  actions  taken  by  the 
President  or  his  Cabinet  officers.  Because  the  Department  of  Jus- 
tice has  very  little  involvement  in  these  areas  outside  the  provision 
of  legal  counsel  to  the  officials  charged  with  that  decisionmaking,  I 
will  make  only  two  brief  and  related  points.  First,  because  virtually 
all  Executive  decisions  in  this  area  implicate  this  Nation's  foreign 


relations,  they — and  the  statutory  atithorities  impHcated — must  be 
viewed  as  involving  the  delicate  interplay  between  the  exercise  of 
Congress  legislative  power  and  the  exercise  by  the  President  of  his 
inherent  constitutional  powers. 

Second,  because  of  the  interplay  of  constitutional  powers,  great 
care  must  be  taken  in  any  restructuring  of  congressional  oversight 
in  this  area  to  insure  that  the  tools  necessary  for  the  President  to 
conduct  our  foreign  relations  are  not  denied.  In  this  area,  much 
^more  than  in  the  domestic  area,  the  need  for  flexibility  in  meeting 
the  exigencies  of  any  particular  situation  should  remain  para- 
mount. I 

Turning  now  to  the  Supreme  CSourt  decisions  themselves,  I  be- 
lieve their  thrust  is  captured  most  succinctly  at  that  point  in  the 
Chief  Justice's  opinion  in  which  he  defines  that  kind  of  "legislative 
action"  that  is  subject  to  the  requirements  of  the  Presentment 
Clauses.  In  Chadha,  he  defined  that  action  as  action  having  "the 
purpose  and  effect  of  altering  the  legal  rights,  duties  and  relations 
of  persons,  including  *  *  *  executive  branch  officials" — and  other 
persons — "outside  the  legislative  branch."  The  sweep  of  this  analy- 
sis, confirmed  beyond  any  serious  doubt  by  the  Court's  summary 
affirmances  on  July  6,  1983,  of  the  unanimous  decisions  of  the  U.S. 
Court  of  Appeals  for  the  D.C.  circuit  involving  the  phase  II  natural 
gas  pricing  rule  and  the  Federal  Trade  Commission's  used-car  rule, 
may  well,  in  the  words  of  Justice  Powell  in  his  concurring  opinion 
in  Chadha,  "give  *  *  *  one  pause."  But  as  I  said  at  the  outset,  the 
clarity  and  breadth  of  the  Court's  decisions  provide  certainty  as  re- 
gards the  substantive  constitutional  issue  and  set  the  ground  rules 
for  an  ongoing  dialog  on  the  question  of  congressional  oversight  of 
the  executive's  execution  of  the  law. 

Because  the  Court's  opinion  speaks  for  itself,  the  outstanding 
legal  questions — and  therefore  uncertainties — revolve  around  what 
we  lawyers  refer  to  as  the  "severability"  issue.  Let  me  use  the 
three  cases  actually  decided  by  the  Court  to  illustrate  this  issue. 

In  Chadha,  the  House  and  Senate  had  argued  vigorously  that  if 
the  one-House  veto  device  were  unconstitutional,  then  the  statu- 
tory power  of  the  Attorney  General  "attached"  to  the  veto  device — 
the  power  to  suspend  deportation  of  an  otherwise  deportable 
alien — should  likewise  fall  because  Congress  would  not  have  ex- 
tended such  a  power  to  the  Attorney  General  without  the  legisla- 
tive veto  "string"  attached. 

In  rejecting  Congress  argument  on  this  issue,  the  Court  began  its 
analysis  by  restating  its  prior  view  that  "the  invalid  portions  of  a 
statute  are  to  be  severed  'less  it  is  evident  that  the  Legislature 
would  not  have  enacted  those  provisions  which  are  within  its 
power  independently  of  that  which  is  not.'  "  The  Court  then  relied 
on  two  distinct  presumptions;  first,  the  presumption  that  arose 
from  the  inclusion  in  the  Immigration  and  Nationality  Act  of  1952 
of  a  so-called  severability  clause;  second,  the  presumption  the  Court 
identified  based  on  the  fact  that  the  statutory  scheme  was,  as  a 
practical  matter,  "fully  operative"  once  the  unconstitutional  provi- 
sion was  severed.  In  addition,  the  Court  found  nothing  in  the  legis- 
lative history  of  the  1952  act  to  rebut  these  presumptions. 

In  the  Consumer  Energy  Council  of  America  v.  FERC  case,  the 
court  of  appeals  was  faced  with  deciding  the  severability  of  a  one- 


House  legislative  veto  device  attached  to  rulemaking  authority  in  a 
statute  that  did  not  contain  a  severability  clause  and  a  statute  the 
legislative  history  of  which  arguably  suggested  nonseverability. 
Notwithstanding  the  absence  of  a  severability  clause  and  the  pres- 
ence in  the  legislative  history  of  the  Natural  Gas  Policy  Act  of  dif- 
fering comments  on  the  point,  the  court  of  appeals  found  the  one- 
House  veto  mechanism  to  be  severable,  despite  arguments  of  the 
House  and  Senate  and  other  parties  to  the  contrary. 

Finally,  in  Consumers  Union  Inc.  v.  FTC  the  issue  of  severability 
was  not  contested,  largely  because  the  two-House  legislative  veto 
involved  was  enacted  separately  from,  and  subsequent  to,  the  un- 
derlying rulemaking  authority  as  part  of  a  statute  specifically  de- 
signed to  secure  judicial  resolution  of  the  constitutionality  of  that 
legislative  veto  device. 

Because  we  anticipate  that  the  issue  of  severability  will  arise  or 
be  introduced  into  litigation  involving  statutes  containing  legisla- 
tive veto  devices,  I  believe  it  would  not  be  especially  appropriate 
for  me  to  delve  too  deeply,  or  with  any  particularity,  into  it  at  this 
time. 

I  will  say  that  we  regard  the  Supreme  Court's  summary  affirm- 
ance of  the  Consumer  Energy  Council  case  as  significant,  because  if 
the  Court  had  wanted  to  reverse  the  apparent  trend  toward  sever- 
ability in  the  recent  cases  decided  by  the  D.C.  circuit,  it  presum- 
ably would  have  used  that  case  as  a  vehicle  to  do  so.  Thus,  as  it  has 
done  with  regard  to  the  merits  of  the  legislative  veto  issue,  we  be- 
lieve the  Court  has  injected  considerable  certainty  into  the  sever- 
ability issue,  even  though  the  issue  will  remain,  as  it  always  has 
been,  one  to  be  decided  in  otherwise  appropriate  cases  on  a  statute- 
by-statute  basis. 

In  closing  I  want  to  emphasize  as  strongly  as  possible  that  the 
executive  branch  will  continue,  as  it  has  done  in  the  past,  to  ob- 
serve scrupulously  the  "reporting"  and  "waiting"  features  that  are 
central  to  virtually  all  existing  legislative  veto  devices. 

Although  some  minor  adjustments  to  these  provisions  may  prove 
desirable  to  the  Congress  after  we  gain  experience  with  their  use 
absent  their  severability  feature,  we  believe  that  experience  under 
them — with  the  informal  give-and-take  they  envision  as  well  as  the 
opportunity  for  the  enactment  of  legislation  they  provide — will  be 
the  soundest  basis  on  which  to  proceed. 

In  reaction  to  Chadha,  some  Members  of  the  House  have  suggest- 
ed that  the  engine  of  Government  is  broken  and  that  there's  an 
urgent  need  to  fix  it. 

I  disagree.  As  the  Chief  Justice  concluded  in  his  opinion  for  the 
Court,  and  I  quote:  "With  all  the  obvious  flaws  of  delay,  untidiness, 
and  potential  for  abuse,  we  have  not  yet  found  a  better  way  to  pre- 
serve freedom  thain  by  making  the  exercise  of  power  subject  to  the 
carefully  crafted  restraints  spelled  out  in  the  Constitution." 

The  engine  is  not  broken.  Whether  it  will  need  some  oil  here  and 
there  after  Chadha  is  something  that  time  and  experience  will 
demonstrate,  but  I  believe  the  important  thing  is  that  we  approach 
the  post-Chcldha  era  with  the  same  spirit  of  comity  and  mutual  re- 
spect that  must  characterize  the  relations  between  our  two 
branches  if  we  are  to  continue  to  realize  the  full  potential  in  that 
truly  document,  the  Constitution  of  the  United  States. 


Mr.  Chairman,  once  again  I  want  to  thank  you  and  the  subcom- 
mittee for  the  opportunity  to  present  our  views  on  this  important 
subject.  I  have  attached  to  this  statement  a  compilation  of  current- 
ly enacted  legislative  veto  devices  prepared  since  Chadha  was  de- 
cided by  the  Office  of  Legal  Counsel  of  the  Department  of  Justice. 

I  hope  this  compilation  will  prove  useful  to  this  and  other  com- 
mittees of  Congress  in  the  coming  months.  I  will  be  happy  to  re- 
spond to  any  questions  you  may  have. 

Mr.  Hall.  Thank  you  very  much. 

[The  complete  statement  follows:] 


8 


gef  artmtnl  of  |uslire 


STATEMENT 


OF 


EDWARD  C.  SCHMQLTS 

DEPUTY  ATTORNEY  GENERAL 

DEPARTMENT  OF  JUSTICE 


BEFORE 


THE 


SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 

AND  GOVERNMENTAL  RELATIONS 

COMMITTEE  ON  THE  JUDICIARY 

HOUSE  OF  REPRESENTATIVES 


CONCERNING 
LEGISLATIVE  VETO 


ON 

JULY  18,  1983 


9 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  appreciate  the  opportunity  to  appear  before  you  today  as  a 
representative  of  the  Administration  and  the  Department  of  Justice 
in  connection  with  your  effort  to  assess  the  impact  of  the  recent 
decisions  handed  down  by  the  Supreme  Court  holding  legislative  veto 
devices  unconstitutional. 

Before  addressing  those  cases  and  the  practical  consequences 
of  their  impact  on  statutes  containing  legislative  vetoes,  I  want 
to  make  two  brief  points  that  will,  I  hope,  put  the  remarks  that 
follow  in  their  appropriate  context.   First,  we  believe  that  a 
large  portion  of  the  legal  debate  between  Congress  and  the 
Executive  that  has  gone  on  with  increasing  intensity  for  63 
years  since  President  Woodrow  Wilson  vetoed  a  bill  containing 
such  a  device  _/  has  been  resolved  by  the  Judicial  Branch, . 
which  is  of  course  charged  with  deciding  what  the  Constitution 
means.   Thus,  although  some  legal  issues  remain  which  I  will 
discuss  generally  below,  our  purpose  today  should  be  to  look 
forward  rather  than  to  reiterate  the  sincerely  held  and 
vigorously  articulated  views  on  the  constitutional  issue 
which  have  now  been  definitively  addressed  and  adjudicated 
by  the  Supreme  Court. 


_/   59  Cong.  Rec.  7026  (1920).   Under  that  bill,  the  Congressional 
Joint  Committee  on  Printing  would  have  been  empowered  to  control, 
through  the  issuance  of  regulations,  the  right  of  the  Executive 
Branch  to  print  information  generated  within  the  Executive  Branch. 
President  Wilson  argued  that  once  Congress  had  made  an  appropriation, 
it  was  to  the  Executive  to  administer  that  appropriation  and  that 
committees  of  Congress  could  not  be  empowered  to  share  in  that 
administration. 
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Second,  the  policy  debate  regarding  Congress's  oversight 
over  the  Executive's  execution  of  the  law,  an  important  issue 
that  so  often  became  hopelessly  entangled  with  the  constitutional 
debate,  may  now  proceed  with  both  of  our  Branches  knowing,  for  the 
first  time,  the  constitutional  ground  rules  governing  that  debate. 
To  the  extent  that  certainty  is  a  virtue  in  the  law,  and  I  believe 
it  almost  invariably  is,  both  of  our  Branches  were  benefitted  by  the 
clarity  and  scope  of  the  Supreme  Court's  decisions. 

Turning  to  that  policy  debate,  I  would  start  by  reiterating, 
with  emphasis,  a  point  consistently  made  by  my  predecessors  and 
other  representatives  of  the  Department  of  Justice  who  have 
appeared  over  the  years  before  various  Committees  of  Congress  to 
discuss  legislative  vetoes:   There  are  many  effective  and  fully 
constitutional  mechanisms  whereby  Congress  can  carry  out  its 
constitutional  oversight  function. 

To  a  certain  extent,  especially  in  the  domestic  area. 
Congress  can  effectively  limit  its  need  to  review  the  Executive's 
execution  of  the  law  by  placing  more  specific  and  precise  limits 
on  the  authority',  for  example,  of  agencies  to  issue  rules.   And, 
to  the  extent  that  going  at  the  problem  at  the  front  end  is 
unsuccessful,  Congress,  with  participation  by  the  President, 
can  override  unwise,  inappropriate  or  excessively  burdensome 
rules,  by  enactment  of  legislation  through  the  use  of  expediting 
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mechanisms  which  do  not  have  to  be  tied  to  the  unconstitutional 
legislative  veto  devices  with  which  they  have  so  often  been 
associated. 

Because  administative  rulemaking  has  been  such  a  focal 
point  of  legislative  veto  proponents,  especially  in  the  House  of 
Representatives,  I  believe  it  warrants  special  attention  now. 
If  there  has  been  a  theme  that  has  reverberated  time  and  again 
in  the  debate  over  legislative  veto,  it  is  that  the  rulemaking 
agencies  are  out  of  control  and  that  rules  embodying  major 
policy  decisions  are  issued  by  non-elected  officials  and  are 
constantly  imposing  excessive  burdens  on  the  private  sector. 

All  of  these  concerns  have  come  to  be  reduced  to  the  rather 
simplistic  phrase  "political  accountability."   I  could  not  agree 
more  with  the  proponents  of  legislative  vetoes  that  political 
accountability  is  of  enduring  and  central  importance  in  our  consti- 
tutional system.   The  bringing  to  bear  of  federal  power  in  a 
system  originally  designed  to  provide  for  a  limited  federal  govern- 
ment nearly  always  will  raise  a  fundamental  issue  regarding  the 
distribution  of  power  between  the  federal  government  and  the 
States.   In  addition,  if  the  electorate  comes  to  believe  that 
they  no  longer  , have  control,  through  the  ballot  box,  over  their 
government,  the  original  design  of  the  Framers  will  have  been 
frustrated. 
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So  the  question  arises:   how  are  we  to  ensure  the  attainment 
of  political  accountability  in  our  system  of  administrative 
rulemaking  without  reliance  on  legislative  veto? 

It  was  to  ensure  such  accountability  over  Executive  Branch 
rulemaking  that  President  Reagan  instituted,  less  than  a  month 
into  this  Administration,  systematic  review  of  proposed  rules 
though  issuance  of  Executive  Order  12291.   Although  the  Admini- 
stration believes  this  program  has  been  notably  successful  in 
reducing  the  growth  of  regulatory  burdens  while  maintaining 
critical  aspects  of  regulation  central  to  the  statutes  passed 

by  Congress,  my  point  is  a  more  limited  one:   since  Executive 

i 

Order  12291  was  signed  on  February  13,  198^,  the  electorate 

has  been  able  to  look  to  the  President  for  the  kind  of  political 
accountability  that  is  so  necessary  in  our  system.   As  members 
of  this  subcommittee  and  Congress  are  aware,  some  of  the  rules 
issued  in  this  Administration  have  been  more  popular  with  some 
segments  of  the  population  than  with  others.   But  no  one  has 
had  any  doubt  that  this  Administration,  including  the  President 
himself,  stood  politically  accountable  for  those  rules.   As 
the  Chief  Justice  observed  in  Chadha,  the  President  is  often 
the  only  elected  official  who  can  and  does  bring  a  truly 
"national"  perspective,  and,  I  would  add,  accountability,  to 
matters  of  pervasive  national  interest. 
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of  course,  political  accountability  is  much  less  easy  to 
maintain  where  there  is  little  or  no  responsibility  and  power  to 
maintain  it,  which  brings  me  to  the  subject  of  the  so-called 
independent  regulatory  commissions.   Although  the  existence  of 
these  commissions  has  been  tolerated  in  our  constitutional  juris- 
prudence, I  could  not  disagree  more  with  the  suggestion,  contained 
in  Justice  White's  dissenting  opinion  in  the  natural  gas  pricing 
rule  case,  that  the  "Constitution  commands"  that  these  com- 
missions cannot  be  made  "subject  to  the  direct  control  of  either 
Congress  or  the  Executive  Branch.  "  _/   First,  through  the  use 
of  an  expedited  joint  resolution  procedure,  the  Legislative  and 
Executive  Branches  can,  together,  ensure  greater  control  over 
rules  issued  by  such  commissions.   Second,  I  believe  the 
legislative  veto  decisions  mark  an  appropriate  point  in  our 
history  for  serious  reexamination  of  the  wTsdom  of  the  creation 
of  this  "fourth  branch  of  the  government  .  .  .  . "  _/  The  inter- 
relationships between  various  federal  regulatory  schemes  and 
their  collective  impact  on  the  economy  have  become,  in  many 
instances,  too  complex  to  administer  absent  the  unifying  force 
of  Presidential  oversight.   I  know  that  this  subject  is  regarded 
as  both  complex  and  politically  sensitive,  but  I  believe  the 


_/  Process  Gas  Consumers  Group  v.  Consumers  Energy  Council  of 
America,  Nos.  81-2008  et  al.   (U.S.  July  6,  1983){White,  J., 
dissenting)  slip  op.  at  4-5. 

/   Id. ,  at  5. 
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comple-xity  derives  from  historical  considerations  that,  for  the 
most  part,  no  longer  exist,  and  the  political  sensitivity  arises 
from  the  erroneous  perception  that  "independence"  in  our  govern- 
ment is  somehow  more  virtuous  or  effective  than  "accountable"  and 
"responsive"  management. 

I  raise  the  subject  simply  to  suggest  that  the  time  is  ripe 
for  a  reexamination  of  the  nature  of  these  "independent"  com- 
missions and  the  justifications  for  their  continued  existence. 
Those  that  perform  largely  adjudicatory  functions,  such  as  the 
Merit  Systems  Protection  Board,  could  well  deserve  to  continue 
with  their  "independent"  status.   Others  may,  in  the  judgment  of 
our  two  Branches,  deserve  to  be  brought  under  the  supervision  of 
the  Presidency  as  a  means  of  securing  the  accountability  with 
which  we  are  all  concerned.   My  remarks  are  not  intended  to 
prejudge  the  outcome  of  such  a  debate,  but  rather  to  foster  that 
debate. 

In  the  non-domestic  areas  of  foreign  affairs  and  trade, 
political  accountability  as  discussed  above  has  not  presented  the 
same  problem  because  the  interest  of  Congress  is  usually  directed 
towards  oversight  of  relatively  highly  visible  public  actions 
taken  by  the  President  or  his  Cabinet  officers.   Because  the 
Department  of  Justice  has  very  little  involvement  in  these  areas 
outside  the  provision  of  legal  counsel  to  those  officials 
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charged  with  that  decisionmaking,  I  will  make  only  two  brief, 
related  points.   First,  because  virtually  all  Executive 
decisions  in  this  area  implicate  this  Nation's  foreign  relations, 
they  —  and  the  statutory  authorities  implicated  —  must  be 
viewed  as  involving  the  delicate  interplay  between  the  exercise 
of  Congress's  legislative  power  and  the  exercise  by  the  President 
of  his  inherent  constitutional  powers. 

Second,  because  of  this  interplay  of  constitutional  powers, 
great  care  must  be  taken  in  any  restructuring  of  Congressional 
oversight  in  this  area  to  ensure  that  the  tools  necessary  for 
the  President  to  conduct  our  foreign  relations  are  not  denied. 
In  this  area,  much  more  than  in  the  domestic  area,  the  need 
for  flexibility  in  meeting  the  exigencies  of  any  particular 
situation  should  remain  paramount. 

.Turning  now  to  the  Supreme  Court  decisions  themselves,  I 
believe  their  thrust  is  captured  most  succinctly  at  that 
point  in  the  Chief  Justice's  opinion  in  which  he  defines  that 
kind  of  "legislative  action"  that  is  subject  to  the  requirements 
of  the  Presentment  Clauses.   In  Chadha,  he  defined  that  action 
as  action  having  "the  purpose  and  effect  of  altering  the  legal 
rights,  duties  and  relations  of  persons,  including,.  .  .  Executive 
Branch  officials  and  [other  persons]  outside  the  legislative 
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branch."  _/  The  sweep  of  this  analysis,  confirmed  beyond  any 
serious  doubt  by  the  Court's  summary  affirmances  on  July  6, 
1983  of  the  unanimous  decisions  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  involving  the 
"Phase  II"  natural  gas  pricing  rule  and  the  Federal  Trade 
Commission's  "used-car"  rule,  _/  may  well,  in  the  words  of 
Justice  Powell  in  his  concurring  opinion  in  Chadha,  "give  .  .  . 
one  pause."   But,  as  I  said  at  the  outset,  the  clarity  and 
breadth  of  the  Court's  decisions  provide  certaintly  as  regards 
the  substantive  constitutional  issue  and  set  the  ground  rules 
for  an  ongoing  dialog  on  the  question  of  Congressional  oversight 
of  the  Executive's  execution  of  the  law. 

Because  the  Court's  opinion  speaks  for  itself,  the  outstanding 
legal  questions  (and  therefore  uncertainties)  revolve  around 
what  we  lawyers  refer  to  as  the  "severability"  issue.   Let  me 
use  the  three  cases  actually  decided  by  the  Court  to  illustrate 
this  issue. 


_/   Immigration  and  Naturalization  Service  v.  Chadha,  No.  80-1832 
(U.S.  June  23,  1983)  slip  op.  at  32. 

/  Process  Gas  Consumers  Group  v.  Consumers  Energy  Council  of 
America,  Nos.  81-2008  et  al^  (U.S.  July  6,  1973),  aff'g  Consumers 
Energy  Council  of  America  v.  FERC,  673  F.2d  425  (D.C.  Cir.  1982), 
and  Consumers  Union,  Inc.  v.  FTC,  691  F.2d  575  (D.C.  Cir.  1982). 


17 


In  Chadha,  the  House  and  Senate  had  argued  vigorously  that  if 
the  one-House  veto  device  were  unconstitutional,  then  the  statutory 
power  of  the  Attorney  General  "attached"  to  the  veto  device  —  the 
power  to  suspend  deportation  of  an  otherwise  deportable  alien  — 
should  likewise  fall  because  Congress  would  not  have  extended  such 
power  to  the  Attorney  General  without  the  legislative  veto  "string" 
attached. 

In  rejecting  Congress's  argument  on  this  issue,  the  Court  began 
its  analysis  by  restating  its  prior  view  that  "the  invalid  portions 
of  a  statute  are  to  be  severed  '"[u]nless  it  is  evident  that  the 
Legislature  would  not  have  enacted  those  provisions  which  are 
within  its  power,  independently  of  that  which  is  not."'   Buckley 
V.  Valeo,  424  U.S.  1,  108  (1976),  quoting  Champlin  Refining  Co. 
V.  Corporation  Comin'n,  280  U.S.  210,  234  (1932)."   Slip  op.  at 
10-11.   The  Court  then  relied  on  two  distinct  presumptions; 
first,  the  presumption  that  arose  from  the  inclusion  in  the 
Immigration  and  Nationality  Act  of  1952  of  a  so-called  "sever- 
ability clause";  _/  second,  the  presumption  the  Court  identified 


_/   Immigration  and  Naturalization  Service  v.  Chadha,  slip  op.  at 
10-11.   The  severability  clause,  8  U.S.C.  S  1101,  provides: 

"If  any  particular  provision  of  this  Act,  or  the 
application  thereof  to  any  person  or  circumstance, 
is  held  invalid,  the  remainder  of  the  Act  and  the 
application  of  such  provision  to  other  persons  or 
circumstances  shall  not  be  affected  thereby." 

(emphasis  in  opinion  of  the  Court). 
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based  on  the  fact  that  the  statutory  scheme  was,  as  a  practical 
matter,  "fully  operative"  once  the  unconstitutional  provision 
was  severed.  _/   In  addition,  the  Court  found  nothing  in  the 
legislative  history  of  the  1952  Act  to  rebut  these  presumptions.  _/ 

In  Consumer  Energy  Council  of  America  v.  FERC,  673  F.2d  425 
(D.C.  Cir.  1982),  the  Court  of  Appeals  was  faced  with  deciding 
the  severability  of  a  one-House  legislative  veto  device  attached 
to  rulemaking  authority  in  a  statute  that  did  not  contain  a 
severability  clause  and  a  statute  the  legislative  history  of 
which  arguably  suggested  non-severability.   Notwithstanding  the 
absence  of  a  severability  clause  and  the  presence  in  the  legis- 
lative history  of  the  Natural  Gas  Policy  Act  of  "contradictory 
comments"  on  point,  the  Court  of  Appeals  found  the  one-House 
veto  mechanism  to  be  severable,  673  F.2d  at  442,  despite  argu- 
ments of  the  House  and  Senate  and  other  parties  to  the  contrary. 


_/  Id.  at  13.  The  Court  found  this  "presumption"  in  its  earlier 
decision  in  Champlin  Refining  Co.  v.  Corporation  Comm'n,  286  U.S. 
210,  234  (1932).  I  note,  however,  that  the  Champlin  decision  did 
not  specifically  analyze  the  continuing  operability  of  a  statute 
after  severance  of  its  unconstitutional  part  as  creating  a  "pre- 
sumption" of  severability.  Thus  Chadha  should  probably  be  viewed 
as  having  recognized  a  new  "presumption"  as  regards  severability. 

_/   I  note  that  Justice  Rehnquist,  joined  by  Justice  White, 
dissented  from  the  Court's  holding  and  analysis  of  the  legis- 
lative history,  concluding  that  that  history  demonstrated  "that 
Congress  was  unwilling  to  give  the  Executive  Branch  permission 
to  suspend  deportation  on  its  own."   Slip  op.  at  3  (Rehnquist,  J., 
dissenting ) . 
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Finally,  in  Consumers  Union  Inc.  v.  FTC,  691  F.2d  575  (D.C. 
Cir.  1982),  the  issue  of  severability  was  not  contested,  largely 
because  the  two-House  legislative  veto  involved  was  enacted 
separately  from,  and  subsequent  to,  the  underlying  rulemaking 
authority  as  part  of  a  statute  specifically  designed  to  secure 
judicial  resolution  of  the  constitutionality  of  that  legislative 
veto  device. 

Because  we  anticipate  that  the  issue  of  severability  will 
arise  or  be  introduced  into  litigation  involving  statutes  con- 
taining legislative  veto  devices,  I  believe  it  would  not  be 
especially  appropriate  for  me  to  delve  too  deeply,  or  with  any 
particularity,  into  it  at  this  time.  _/   I  will  say  that  we  regard 


_/   For  example,  on  July  5,  1983  Exxon  Corp.  filed  a  motion  in 
the  United  States  District  Court  here  in  Washington  to  be  relieved 
from  a  $1.6  billion  judgement  entered  by  that  court  on  June  7, 
1983.   Exxon's  argument  is  essentially  that  the  statutes  under 
which  the  judgment  was  obtained,  the  Emergency  Petroleum  Allocation 
Act  and  the  Energy  Policy  and  Conservation  Act,  are  invalid  because 
they  contain  legislative  veto  mechanisms  that  are,  Exxon  alleges, 
in  severable  from  the  remainder  of  those  statutes.   United  States  v. 
Exxon  Corp. ,  Civ.  No.  78-1035  (D.D.C.). 

In  addition,  federal  employee  unions  have  sued  in  that  same 
court,  arguing  that  the  one-House  veto  provision  in  the  federal 
statute  governing  federal  workers  pay,  the  Federal  Pay  Comparability 
Act  of  1970,  5  U.S.C.  §§  5301  et  seq.,  is  unconstitutional  and 
that  the  alternative  pay  plans  submitted  by  the  President  in  1979, 
1980  and  1982  were  therefore  invalid  and  full  "comparability" 
raises  are  now  due.   AFGE,  AFL-CIO  v.  Reagan,  Civ.  No.  83-1914 
(D.D.C.  filed  July  5,  1983). 
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the  Supreme  Court's  summary  affirmance  of  the  Consumer  Energy 
Council  of  America  v.  FERC  case  as  significant,  because  if  the 
Court  had  wanted  to  reverse  the  apparent  trend  toward  "sever- 
ability" in  the  recent  cases  decided  by  the  D.C.  Circuit,  _/ 
it  presumably  would  have  used  that  case  as  a  vehicle  to  do  so. 
Thus,  as  it  has  done  with  regard  to  the  merits  of  the  legislative 
veto  issue,  we  believe  the  Court  has  injected  considerable 
certainty  into  the  "severability"  issue  even  though  the  issue 
will  remain,  as  it  always  has  been,  one  to  be  decided  in  otherwise 
appropriate  cases  on  a  statute-by-statute  basis. 

In  closing,  I  want  to  emphasize  as  strongly  as  possible- that 
the  Executive  Branch  will  continue,  as  it  has  done  in  the  past, 
to  observe  scrupulously  the  "reporting"  and  "waiting"  features 
that  are  central  to  virtually  all  existing  legislative  veto 
devices.   Although  some  minor  adjustments  to  these  provisions 
may  prove  desirable  after  we  gain  experience  with  their  use 


_/   Most  recently  in  that  Circuit  a  three-judge  panel  of  the  D.C. 
Circuit  found  severable  an  unconstitutional  "committee  approval" 
provision  attached  to  the  authority  of  the  Department  of  Housing 
and  Urban  Development  to  spend  appropriations  for  internal 
reogranizations  that  had  not  been  "approved"  by  the  House  and 
Senate  Committees  on  Appropriations.   In  that  particular  case. 
Congress  had  placed  a  prohibition  on  HUD's  existing  power  to 
-engage  in  internal  reorganization  but  had  permitted  its  appropri- 
ations committees  in  effect  to  waive  that  new  statutory  prohibition, 
The  Court  of  Appeals  struck  down  the  prohibition  as  being 
inseverable  from  the  "committee  approval"  device,  thereby 
rendering  this  congressional  checks  on  HUD's  exercise  of  statutory 
power  a  total  nullity.   AFGE,  AFL-CIO  v.  Pierce,  No.  82-2372 
(D.C.  Cir.  Dec.  8,  1982). 
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absent  their  unconstitutional  feature,  we  believe  that 
experience  under  them  —  with  the  informal  give-and-take  they 
envision  as  well  as  the  opportunity  for  the  enactment  of  legis- 
lation they  provide  —  will  be  the  soundest  basis  on  which  to 
proceed. 

In  reaction  to  Chadha,  some  Members  of  the  House  have 

suggested  that  the  engine  of  Government  is  broken  and  that  there 

is  an  urgent  need  to  fix  it.   I  disagree  as  the  Chief  Justice 

concluded  in  his  opinion  for  the  Court: 

"With  all  the  obvious  flaws  of  delay,  untidiness, 
and  potential  for  abuse,  we  have  not  yet  found  a 
better  way  to  preserve  freedom  than  by  making  the 
exercise  of  power  subject  to  the  carefully  crafted 
restraints  spelled  out  in  the  Constitution.  _/ 

The  engine  is  not  broken.   Whether  it  will  need  some  oil  here 

and  there  after  Chadha  is  something  that  time  and  experience 

will  demonstrate,  but  I  believe  the  important  thing  is  that 

we  approach  the  post-Chadha  era  with  the  same  spirit  of  comity 

and  mutual  respect  that. must  characterize  the  relations  between 

our  two  Branches  if  we  are  to  continue  to  realize  the  full 

potential  in  that  truly  unique  document,  the  Constitution  of 

the  United  States. 


_/   Immigration  and  Naturalization  Service  v.  Chadha,  slip  op.  at 
39. 


1 
I 


I 


X' 
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Mr.  Chairman,  once  again  I  want  to  thank  you  and  the 
Subcommittee  for  the  opportunity  to  present  our  views  on  this 
important  subject.   I  have  attached  to  this  statement  a  compila- 
tion of  currently  enacted  legislative  veto  devices  prepared  since 
Chadha  was  decided  by  the  Office  of  Legal  Counsel  of  the  Department 
of  Justice.   I  hope  this  compilation  will  prove  useful  to  this 
and  other  Committees  of  Congress  in  the  coming  months.   I  will 
endeavor  as  best  1  can  to  respond  to  any  questions  you  may  have. 
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U.S.  Department  of  Justice 
Office  of  Legal  Counsel 


WasJiiniilon.  DC 20530 

JUL  151963 

MEMORANDUM  FOR  THE  ATTORNEY  GENERAL 

Re:   Effects  of  Inunigration  and  Naturalization 
Service  v.  Chadha  on  Existing  Laws 

You  have  requested  a  comprehensive  analysis  of  the  effect 
of  the  Supreme  Court's  decision  in  Immigration  and  Naturalization 
Service  v.  Chadha  on  existing  statutes  of  the  United  States. 
As  a  partial  response  to  this  request,  we  have  prepared  the 
attached  inventory  of  currently  effective  statutes  that 
contain  legislative  vetoes.   Because  we  have  organized  this 
list  by  public  law  number,  some  of  the  items  refer  to  multiple 
legislative  veto  provisions  in  the  same  title  of  the  U.S. 
Code,  or  to  provisions  included  in  separate  titles.   We  have 
included  at  the  conclusion  of  the  inventory  two  indices 
listing  the  126  public  laws  and  the  207  separate  sections 
that  are  described  in  the  inventory.  V 

We  have  compiled  this  information  from  material  contained 
in  an  appendix  to  Justice  White's  dissenting  opinion  in  Chadha, 
the  briefs  filed  in  Chadha ,  research  published  by  the  Congres- 
sional Research  Service,  information  furnished  to  us  by 
Executive  Branch  agencies  and  departments,  a  computer  print- 
out of  statutes  containing  legislative  vetoes  that  was  made 
available  to  us  by  the  General  Accounting  Office,  and  our  own 
research.   In  the  course  of  preparing  this  compilation,  we 
have  discovered  that  these  sources  include,  to  various  degrees, 
statutory  provisions  that  are  not  legislative  veto  devices 
because  they  do  not,  on  their  face,  authorize  the  Houses  or 
Committees  of  Congress  to  take  action  altering  the  legal 
rights  of  Executive  Branch  officials  or  other  persons,  and 
legislative  veto  devices  that  are  no  longer  legally  effective. 
We  have  not  included  such  provisions  in  the  following  inventory. 

Theodore  B.  Olson 
Assistant  Attorney  General 
Office  of  Legal  Counsel 

^7   To  our  knowlege,  this  inventory  is  comprehensive.   It  is 
entirely  possible,  however,  that  we  have  not  identified  every 
legislative  veto  provision  that  is  currently  effective.   We 
will  update  this  inventory  to  include  any  additional  provisions 
that  we  identify  or  that  are  brought  to  our  attention. 
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Department  of  Justice 
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The  following  is  a  compilation,  by  public 
law  number,  of  statutes  in  effect  as  of  July  15, 
1983,  that  contain  legislative  veto  provisions. 
It  has  been  prepared  for  the  use  of  the  Attorney 
General  by  the  Office  of  Legal  Counsel,  Department 
of  Justice.   The  list  is  drawn  from  material  contained 
in  an  appendix. to  Justice  white's  dissenting  opinion 
in  Immigration  and  Naturalization  Service  v.  Chadha, 
No.  80-1832  (June  23,  1983),  research  published  by 
the  Congressional  Research  Service,  information 
furnished  to  the  Office  of  Legal  Counsel  by  Executive 
Branch  agencies  and  departments,  a  computer  print-out 
of  statutes  made  available  to  the  Office  of  Legal 
Counsel  by  the  General  Accounting  Office,  and  research 
by  the  Office  of  Legal  Counsel. 

While  the  compilation  is  as  complete  as  possible, 
there  may  be  statutes  or  discrete  provisions  containing 
legislative  vetoes  that  have  not  yet  been  identified 
by  the  Office  of  Legal  Counsel  or  by  the  various  agencies. 
This  inventory  will  be  updated  periodically  to  include 
any  such  additional  provisions. 


July  15,  1983 
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I. 

FOREIGN  AFFAIRS  AND  NATIONAL  SECURITY 
A.   War  and  National  Defense 

WAR  POWERS  RESOLUTION,  Pub.  L.  No.  93-148,  §  5,  87  Stat. 
555,  556-557,  50  U.S.C.  §  1544  (absent  declaration  of  war  or 
specific  statutory  authorization,  President  may  be  directed 
by  concurrent  resolution  to  remove  forthwith  United  States 
armed  forces  engaged  in  foreign  hostilities;  resolution  also 
requires  President  to  consult  and  report  with  regard  to 
deployment  of  armed  forces  abroad  —  these  requirements  are 
not  affected  by  Chadha;  resolution  also  requires  withdrawal 
of  armed  forces  after  60  days  unless  Congress  affirmatively 
authorizes  troops  to  remain  by  legislation  —  Chadha  has  no 
impact  on  constitutional  issues  raised  by  this  provision) 
(H.J.  Res.  542)  (Nov.  7,  1973) 


H.R.  J.  RES.  683,  Pub.  L.  No.  94-110,  §  1,  89  Stat.  572, 
22  U.S.C.  §  2441  note  (civilian  personnel  assigned  to  monitor 
Israeli  withdrawal  from  Sinai  must  be  withdrawn  if  Congress 
adopts  a  concurrent  resolution)  (H.J.  Res.  683)  (Oct.  13,  1975) 


NATIONAL  EMERGENCIES  ACT, -Pub.  L.  No.  94-412,  §  202, 
90  Stat.  1255,  50  U.S.C.  §  1622  (declaration  of  national 
emergency  by  President  authorizes  his  use  of  a  number  of 
important  statutory  powers,  including  power  over  economic 
transactions  under  the  International  Emergency  Economic 
Powers  Act;  national  emergency  may  be  terminated  by  concurrent 
resolution)  (H.R.  3884)  (Sept.  14,  1976) 


INTERNATIONAL  EMERGENCY  ECONOMIC  POWERS  ACT  ("lEEPA"), 
Pub.  L.  No.  95-223,  §  207(2)(b),  91  Stat.  1625,  1628, 
50  U.S.C.  §  1706(b)  (Supp.  V  1981)  (broad  power  to  regulate 
economic  transactions  is  triggered  by  declaration  of  emergency 
by  President  based  on  "unusual  and  extraordinary  threat"  from 
outside  the  United  States,  but  emergency  may  be  terminated 
by  concurrent  resolution  procedure  contained  in  National 
Emergencies  Act)  (H.R.  7738)  (Dec.  28,  1977) 
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NEUTRALITY  ACT  OF  1939,  54  Stat.  4,  22  U.S.C.  §  441  (Congress, 
by  concurrent  resolution,  may  find  that  a  state  of  war  exists 
between  foreign  states  requiring  President  to  issue  a  proclamation 
naming  the  states  involved;  this  makes  it  unlawful  under  other 
provisions  for  American  vessels  to  carry  passengers  or  goods  to 
such  countries  and  for  certain  materials  to  be  exported  from  the 
United  States  to  those  countries)  (H.J.  Res.  306)  (Nov.  4,  1939) 


ARMS  CONTROL  AND  DISARMAMENT  ACT  OF  1961,  Pub.  L.  No.  87-297, 
S  47,  75  Stat.  631,  638,  22  U.S.C.  §  2587(b)  (transfer  of  func- 
tions to  Anns  Control  and  Disarmament  Agency  subject  to  60-day 
legislative  review  and  one-House  veto)  (H.R.  9118)  (Sept.  26, 
1961) 


B.   International  Assistance  and  Arms  Export  Control 

FOREIGN  ASSISTANCE  ACT  OF  1961,  Pub.  L.  No.  87-195,  §  617,- 
75  Stat.  424,  444,  22  U.S.C.  S  2367  (financial  assistance  made 
available  for  the  complete  range  of  foreign  assistance  programs 
authorized  by  the  Act  may  be  terminated  by  concurrent  resolution; 
if  terminated,  an  additional  8-month  grace  period  is  allowed 
for  shut  down)  (S.  1983)  (Sept.  4,  1961) 


EXPORT  ADMINISTRATION  ACT,  amended  by  DEPARTMENT  OF 
DEFENSE  APPROPRIATION  AUTHORIZATION  ACT,  1975,  Pub.  L. 
No.  93-365,  §  709(c),  88  Stat.  399,  408,  50  U.S.C.  app. 
S  2403-l(c)  (if  Secretary  of  Defense  determines  that  the  export 
of  goods  or  technology  will  significantly  increase  the  present 
or  potential  military  capability  of  any  "controlled  country," 
he  may  oppose  such  export.   The  President  may  overrule  the 
Secretary  by  reporting  his  disagreement  to  Congress;  Congress 
may  in  turn  adopt  concurrent  resolution  overruling  the  President, 
thereby  giving  decisive  legal  force  to  Secretary  of  Defense's 
decision  against  export)  (H.R.  14592)  (Aug.  5,  1974) 


INTERNATIONAL  DEVELOPMENT  AND  FOOD  ASSISTANCE  ACT  OF 
1975,  Pub.  L.  No.  94-161,  SS  302(2),  310,  89  Stat.  849,  857, 
860,  22  U.S.C.  SS  2151a,  2151n  (President  may  provide  certain 
funds  to  the  International  Fund  for  Agricultural  Development, 
subject  to  approval  by  the  Foreign  Relations  Committees) 
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(Foreign  Relations  Committees  may  require  reports  on  human 
rights  situation  in  countries  receiving  foreign  assistance;  if 
Congress  disagrees  with  Administration's  justification  for 
continued  assistance,  it  may  terminate  assistance  by  concurrent 
resolution  under  22  U.S.C.  S  2367)  (H.R.  9005)  (Dec.  20,  1975) 


INTERNATIONAL  SECURITY  ASSISTANCE  AND  ARMS  CONTROL  ACT  OF 
1976,  Pub.  L.  NO.  94-329,  §§  211,  301(a),  302(a)  &  (b),  90  Stat. 
729,  743,  748,  751,  752,  22  U.S.C.  §§  2304(c)(3),  2314(g)(4)(C), 
2755(d),  2776(b)  (information  on  human  rights  policies  and 
exclusionary  policies  of  countries  receiving  defense  and 
security  assistance,  sales,  or  credits  must  be  submitted  at 
the  request  of  either  House  or  the  appropriate  Foreign  Affairs 
Committee;  assistance  must  be  suspended  if  information  is  not 
transmitted  within  time  allowed)  (statute  generally  regulates 
sales  of  military  equipment  to  foreign  countries  through  a 
licensing  system  requiring  periodic  cumulative  reports  to 
Congress  of  licenses  granted.   Provides  for  30-day  congressional 
review  and  disapproval  by  concurrent  resolution  of  certain 
sales  of  defense  equipment  or  services  (15  day  review  for 
NATO  countries,  Japan,  Australia  or  New  Zealand);  exception 
for  presidentially  certified  national  security  emergencies) 
(H.R.  13680)  (June  30,  1976);  see  also  International  Development 
Cooperation  Act  of  1980,  Pub.  L.  No.  96-533,  22  U.S.C.  §  2776(c), 
p.  3. 


INTERNATIONAL  SECURITY  ASSISTANCE  ACT  OF  1977,  Pub.  L. 
NO.  95-92,  §§  16,  20,  91  Stat.  614,  622,  22  U.S.C.  §  2753(d)(2) 
(Supp.  V  1981)  (except  in  presidentially  certified  emergency. 
Congress  may  disapprove  by  concurrent  resolution  certain 
transfers  of  defense  equipment  or  services;  President  must 
give  30  days  notice  of  proposed  transfer  (15  days  where  NATO 
countries,  Japan,  Australia  or  New  Zealand  is  transferee) 
per  S  102(a)  of  Pub.  L.  No.  97-113,  95  Stat.  1520,  22  U.S.C. 
S  2753(d)(2)(B))  (H.R.  6884)  (August  5,  1977) 


INTERNATIONAL  DEVELOPMENT  AND  SECURITY  COOPERATION  ACT 
OF  1980,  Pub.  L.  No.  96-533,  §  107(b),  94  Stat.  3131,  3136, 
22  U.S.C.  S  2776(c)(2)  (Supp.  V  1981)  (authorizes  disapproval 
by  concurrent  resolution  of  certain  applications  for  commercial 
licenses  to  export  defense  equipment  or  services)  (H.R.  6942) 
(Dec.  16,  1980) 
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INTERNATIONAL  SECURITY  AND  DEVELOPMENT  COOPERATION  ACT  OF 
1981,  Pub.  L.  NO.  97-113,  SS  109(a),  102{a.),  737(b)  &  (c), 
95  Stat.  1525,  1520,  1562,  22  U.S.C.  S§  2796b,  2753(d)(2)(B), 
2429(b)(2)  &  2429a  (Supp.  V  1981)  (authorizes  Congress  to 
disapprove  by  concurrent  resolution  certain  agreements  to 
lease  or  loan  defense  equipment  under  ch.  2  of  Part  II  of  the 
Foreign  Assistance  Act  of  1961)  (authorizes  15-day  period  for 
disapproval  by  concurrent  resolution  of  certain  Arms  Export 
Control  Act  transfers  to  NATO  countries,  Japan,  Australia  or 
New  Zealand)  (authorizes  congressional  disapproval  by  concurrent 
resolution,  and  immediate  suspension  pursuant  to  such  disapproval, 
of  nuclear  enrichment  transfers  to  foreign  nations  which 
deliver  nuclear  reprocessing  equipment,  materials,  or  technology 
to  another  foreign  nation)  (S.  1196)  (Dec.  29,  1981) 


C.   Department  of  Defense 

DEFENSE  REORGANIZATION  ACT  OF  1958,  Pub.  L.  No.  85-599, 
S  3(a),  72  Stat.  514,  10  U.S.C.  §  125  (Secretary's  authority 
to  transfer,  reassign,  abolish,  and  consolidate  functions 
within  the  Department  of  Defense  is  subject  to  veto  by  reso- 
lution of  either  House)  (H.R.  12541)  (Aug.  6,  1958) 


DEPARTMENT  OF  DEFENSE  APPROPRIATION  AUTHORIZATION  ACT, 
1974,  Pub.  L.  No.  93-155,  §  807,  87  Stat.  605,  615  (1973), 
50  U.S.C.  §  1431,  50  U.S.C.  app.  §§  468,  2092,  10  U.S.C. 
§  2307  (amends  four  separate  laws  to  authorize  one-House 
veto  of  (1)  defense  procurement  contracts  in  excess  of 
$25,000,000  in  which  generally  applicable  statutory  contract 
law  has  been  waived;  (2)  loans  to  private  business  in  excess 
of  $25,000,000  to  facilitate  defense  production;  (3)  advance 
payments  on  any  defense  procurement  contract  in  excess  of 
$25,000,000;  and  (4)  orders  for  goods  which  require  payments 
in  excess  of  $25,000,000,  placed  by  an  agency  under  authority 
of  the  Military  Selective  Service  Act)  (H.R.  9286)  (Nov.  16, 
1973) 


DEPARTMENT  OF  DEFENSE  AUTHORIZATION  ACT,  1982,  Pub.  L. 
NO.  97-86,  S  911,  95  Stat.  1099,  1121,  10  U.S.C.  §  2382(b) 
(Supp.  V  1981)  (authorizes  concurrent  resolution  disapproving 
presidential  regulations  controlling  excessive  profits  on 
defense  contracts  during  emergency  periods)  (S.  815)  (Dec.  1, 
1981) 
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DEPARTMENT  OF  DEFENSE  AUTHORIZATION  ACT,  1983,  Pub.  L. 
NO.  97-252,  S  1107,  96  Stat.  718,  744,  10  U.S.C.  §  139(e)(3) 
(prohibition  on  obligation  of  funds  for  major  defense  acquisition 
program  which  exceeds  estimated  costs  may  be  waived  by  the 
Committees  on  Armed  Services  of  the  House  and  Senate)  (S.  2248) 
(Sept.  8,  1982> 


MILITARY  CONSTRUCTION  CODIFICATION  ACT,  Pub.  L.  No.  97-214, 
S§  2,  5,  96  Stat.  153,  154-57,  165,  to  be  codified  at  10  U.S.C. 
§S  2803-07,  2854,  2676  (decision  by  the  Secretary  of  Defense 
to  undertake  certain  military  construction  projects  not  other- 
wise authorized  by  law  or  costing  in  excess  of  amounts  other- 
wise authorized  must  be  transmitted  to  the  appropriate  committees 
of  Congress  for  21  days;  decision  may  not  be  implemented  until 
end  of  21-day  period  unless  both  committees  approve  the 
construction  before  end  of  period )( Secretary  of  Defense's 
decision  to  carry  out  repairs,  restorations  or  replacements  of 
military  facilities  in  excess  of  certain  limits  must  be  trans- 
mitted to  appropriate  committees  of  Congress  for  21  days; 
decisions  may  not  be  carried  out  until  end  of  21-day  period 
unless  committees  approve  decision  before  end  of  period) 
(Secretary  of  Defense's  award  of  contract  for  the  acquisition 
of  land  must  be  transmitted  to  appropriate  committees  for 
21  days,  if  scope  of  acquisition  is  25%  less  than 
that  approved  by  Congress  or  if  cost  exceeds  certain  limits; 
award  may  not  become  effective  until  end  of  21-day  period,, 
unless  both  committees  approve  the  award  before  end  of  perl.bd) 
(H.R.  6451)  (July  12,  1982) 


DEFENSE  PRODUCTION  ACT  OF  1950,  Pub.  L.  No.  81-774,  S  717, 
formerly  S  716,  64  Stat.  822,  50  U.S.C.  app.  S  2166(b)  (Congress 
may  terminate  Act  or  any  section  of  the  Act  and  authority  conferred 
thereunder  by  concurrent  resolution)  (H.R.  9176)  (Sept.  8,  1950) 


DEFENSE  PRODUCTION  ACT  AMENDMENTS,  1970,  Pub.  L.  No.  91-379, 
§  103,  84  Stat.  796,  50  U.S.C.  app.  S  2168(h)(3)  (cost  accounting 
standards  promulgated  by  the  Cost  Accounting  Standards  Board  may 
be  disapproved  by  a  concurrent  resolution;  the  Board  is  an 
"agent  of  Congress"  and  consists  of  the  Comptroller  General  and 
four  persons  appointed  by  him;  U.S.  has  taken  the  position  in 
litigation  that  regulations  issued  by  the  Board  cannot  have  legal 
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force  of  themselves,  but  that  the  Department  of  Defense  "adopted" 

the  regulations,  thus  avoiding  the  separation  of  powers  issue,  see 

The  Boeing  Co.  v.  U.S.  ,  No.  80-1024,  Brief  for  U.S.  in  Opposition, 

(March  1983) .   Board  was  terminated  for  lack  of  funding 

on  Sept.  30,  1980,  see  U.S.  Government  Manual  706  (1982-83), 

but  S  103  has  not  been  repealed)  (S.  3302)  (Aug.  15,  1970). 


ENERGY  SECURITY  ACT,  DEFENSE  PRODUCTION  ACT  AMENDMENTS  OF 
1980,  Pub.  L.  No.  96-294,  §§  104(b)(3),  104(e),  94  Stat.  611, 
618,  619-628,  50  U.S.C.  app.  §§  2091(e)(1)(B),  2095,  2096 
(Supp.  V  1981)  (provides  for  prior  submission  to  Congress  of 
"synthetic  fuel  actions"  involving:   loans  and  loan  guarantees 
made  by  the  Departments  of  Defense,  Energy  and  Commerce  for 
synthetic  fuel  development;  awards  of  contracts  for  the  purchase 
or  commitment  to  purchase  more  than  75,000  barrels  per  day 
equivalent  of  synthetic  fuel;  and  presidential  determination 
to  use  authority  with  respect  to  synthetic  fuel  in  energy  ' 
shortages  of  less  than  25%;  Congress  may  disapprove  actions 
by  resolution  of  either  House,  in  accordance  with  procedures 
established  by  50  U.S.C.  app.  §  2097)  (S.  932)  (June  30,  1980) 

N.B.:   Energy  Security  Act  also  added  the  "United  States  Synthe- 
tic Fuels  Corporation  Act  of  1980"  to  title  42,  see  p.  ; 

President's  authority  under  DPA  Amendments  to  enter  into  new 
contracts  or  commitments  ceased  on  the  date  the  Synthetic  Fuels 
Corporation  was  established  and  became  operational  pursuant  to 
that  Act,  see  Exec.  Order  12346  (Feb.  8,  1982). 


RUBBER  PRODUCING  FACILITIES  DISPOSAL  ACT  OF  1953,  Pub. 
L.  No.  83-205,  Act  of  August  7,  1953,  ch.  338,  §  9,  67  Stat. 
412,  50  U.S.C.  app.  §  1941g  (Commission's  proposals  and 
contracts  for  sale  of  U.S.  owned  rubber-producing  facilities 
to  be  carried  out  unless  either  House  of  Congress  disapproves 
of  contracts  or  proposals  within  60  days  of  their  submission  to 
Congress)  (H.R.  5728)  (Aug.  7,  1953) 


DISPOSAL  OF  SU-RPLUS  VESSELS  AND  OTHER  NAVAL  PROPERTY, 
Pub.  L.  NO.  79-649,  §  6,  60  Stat.  897,  898,  10  U.S.C.  §§  7308, 
7545  (Congress  may  disapprove  by  concurrent  resolution 
Secretary  of  Navy's  proposed  transfer  of  obsolete  and 
condemned  vessels  and  articles  of  historical  interest  to 
states  or  local  governments  or  to  non-profit  organizations) 
(S.  1547)  (Aug.  7,  1946) 
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LONG-RANGE  PROVING  GROUND  FOR  GUIDED  MISSILES,  1949, 
Pub.  L.  No.  81-60,  §  2,  63  Stat.  66,  50  U.S.C.  §  502  (prior 
to  acquisition  of  land  for  establishment  of  long-range  proving 
ground  for  guided  missiles  and  other  weapons.  Secretary  of 
Defense  must  "come  into  agreement"  with  Armed  Services  Commit- 
tee of  House  and  Senate)  (H.R.  1741)  (May  11,  1949) 


D.   Armed  Forces  Personnel 

DEPARTMENT  OF  DEFENSE  AUTHORIZATION  ACT,  1981,  Pub.  L. 
NO.  96-342,  §  302(b)(1),  94  Stat.  1077,  1087,  10  U.S.C.  §  520 
(Secretary  of  Defense's  waiver  of  statutory  limitation  on 
enlistment  and  induction  of  persons  scoring  below  a  prescribed 
level  on  Armed  Forces  Qualifications  Test  is  subject  to 
disapproval  by  concurrent  resolution)  (H.R.  6974)  (Sept.  8, 
1980) 


UNIVERSAL  MILITARY  TRAINING  AND  SERVICE  AMENDMENTS  OF  1951, 
Pub.  L.  NO.  82-51,  §  l(j),  65  Stat.  75,  80,  50  U.S.C.  app.  §  454(k) 
(President  authorized  to  decrease  or  eliminate  periods  of  service 
for  persons  in  armed  forces;  Congress  retains  parallel  authority 
to  decrease  or  eliminate  such  service  by  concurrent  resolution, 
in  effect  reserving  to  itself  power  to  review  and  countermand  by 
concurrent  resolution  a  presidential  decision  not  to  decrease  or 
eliminate  the  period  of  service)  (S.  1)  (June  19,1951) 


VETERANS  HEALTH  PROGRAM  EXTENSION  AND  IMPROVEMENT  ACT  OF 
1979,  Pub.  L.  No.  96-151,  S  307,  93  Stat.  1097,  38  U.S.C. 
§  219  note  (Supp.  V  1981)  (Administrator  of  VA  directed  to 
conduct  study  of  any  long-term  adverse  health  effects  resulting 
from  exposure  to  dioxins  ("Agent  Orange  Study"),  pursuant  to 
protocol  approved  by  Director  of  Office  of  Technology  Amendment, 
an  officer  of  the  Legislative  Branch;  Director  of  OTA  also 
assigned  responsibility  for  monitoring  the  VA's  compliance 
with  the  protocol;  VA's  authority  to  proceed  with  study  thus  is 
subject  to  veto  by  legislative  officer)  (S.  1039)  (Dec.  20,  19797^ 
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II. 

■ 

IMMIGRATION  AND  NATIONALITY 

IMMIGRATION  AND  NATIONALITY  ACT  OF  1952,  Pub.  L.  No.  82-414, 
§  245(b)-(d),  66  Stat.  163,  216-17,  8  U.S.C.  S  1254(c)-(d)  (sus- 
pension of  deportation  granted  by  the  Attorney  General  may  be 
overridden  by  either  one-house  veto  or  concurrent  resolution 
depending  upon  grounds  of  alien's  deportation.   The  one-House 
veto  provision  was  struck  down  in  Chadha)  (H.R.  5678) (June  27, 
1952) 


IMMIGRATION  AND  NATIONALITY  ACT  AMENDMENTS,  Pub.  L. 
No.  85-316,  S  13(c),  71  Stat.  639,  642-43,  8  U.S.C.  §  1255b(c) 
(Attorney  General's  determinations  of  adjustment  of  status  of 
aliens  must  be  submitted  to  Congress  and  may  be  vetoed  by  either 
House)  (S.  2792) (Sept.  11,  1957) 


III. 
BUDGET 


CONGRESSIONAL  BUDGET  AND  IMPOUNDMENT  CONTROL  ACT  OF  1974, 
pub.  L.  NO.  93-344,  §  1013,  88  Stat.  297,  334-35,  2  U.S.C. 
§  684  (in  order  to  defer  (spend  at  a  rate  slower  than  that 
required  by  statute)  appropriated  funds.  President  must 
transmit  deferral  message  to  Congress,  which  may  disapprove 
it  by  resolution  of  either  House)  (H.R.  7130)  (July  12,  1974) 


IV. 

INTERNATIONAL  TRADE 

TRADE  EXPANSION  ACT  OF  1962,  Pub.  L.  No.  87-794,  §  351, 
76  Stat.  872,  899,  19  U.S.C.  S  1981(a)  (unless  President 
imposes  a  tariff  or  duty  based  on  Tariff  Commission  action 
transmitted  to  him,  the  tariff  or  duty  recommended  by  Tariff 
Commission  may  be  imposed,  with  or  without  the  President's 
agreement,  by  concurrent  resolution  of  approval)  (H.R.  11970) 
(Oct.  11,  1962) 
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TRADE  ACT  OF  1974,  Pub.  L.  No.  93-618,  §S  203(c),  302(b), 
331,  402(d),  404,  405(c),  407,  88  Stat.  1978,  2016,  2043, 
2051-52,  2057-60,  2063-64,  19  U.S.C.  §§  1303(e)  2253(c), 
2412(b),  2432,  2434,  2435,  2437  (proposed  presidential  actions 
on  import  relief  and  actions  concerning  certain  countries  may 
be  disapproved  by  concurrent  resolution;  various  presidential 
proposals  for  waiver  extensions  and  for  extension  of  nondis- 
criminatory treatment  to  products  of  foreign  countries  may  be 
disapproved  by  simple  (either  House)  or  concurrent  resolutions) 
(H.R.  10710)(Jan.  3,  1975) 


EXPORT-IMPORT  BANK  AMENDMENTS  OF  1974,  Pub.  L.  No.  93- 
646,  §  8,  88  Stat.  2333,  2336,  12  U.S.C.  §  635e  ( presidentially 
proposed  limitation  for  exports  to  USSR  in  excess  of  $300,000,000 
must  be  approved  by  concurrent  resolution)  (H.R.  15977) (Jan.  4, 
1974) 


EXPORT  ADMINISTRATION  ACT  OF  1979  ("EAA"),  Pub.  L. 
No.  96-72,  §§  7(d)(2),  7(g)(3),  93  Stat.  503,  518,  520, 
50  U.S.C.  app.  §§  2406(d)(2)(B),  2406(g)(3)  (Supp.  V  1981) 
(President  may  propose,  under  §  7(d)(2),  export  of  Alaskan 
North  Slope  crude  oil,  which  must  be  approved  by  concurrent 
resolution)  (under  §  7(g)(3),  action  by  Secretary  of  Commerce 
to  prohibit  or  curtail  export  of  agricultural  commodities  may 
be  disapproved  by  concurrent  resolution)  (S.  737)  (Sept.  29,  1979) 


V. 

ENERGY 

TRANS-ALASKA  PIPELINE  AUTHORIZATION  ACT,  Pub.  L.  No.  93-153, 
§  101,  87  Stat.  576,  582,  30  U.S.C.  §  185(u)  (except  for  exchanges 
and  temporary  transportation,  domestically  produced  crude  oil 
transported  over  federal  rights  of  way  may  be  exported  only  upon 
presidential  findings;  Congress  may  disapprove  findings  by  concurrent 
resolution)  (S.  1081)  (Nov.  16,  1973) 


FEDERAL  NONNUCLEAR  ENERGY  RESEARCH  AND  DEVELOPMENT  ACT 
OF  1974,  Pub.  L.  NO.  93-577,  §  12,  88  Stat.  1878,  1892-1893, 
42  U.S.C.  §  5911  (rules  or  orders  proposed  by  the  President 
concerning  allocation  or  acquisition  of  essential  materials 
may  be  disapproved  by  resolution  of  either  House)  (S.  1283) 
(Dec.  31,  1974) 
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ENERGY  POLICY  AND  CONSERVATION  ACT,  Pub.  L.  No.  94-163, 
S§  159(a)  &  (e),  201(d)(2),  201(b)  &  (d)(1),  89  Stat.  871, 
886,  891  (1975),  42  U.S.C.  §S  6239(a)  &  (e),  6261(d)(2), 
6261(b)  &  (d)(1)  (certain  presidentially  proposed  "energy 
actions"  involving  Strategic  Petroleum  Reserve  and -amendments 
to  energy  conservation  contingency  plans  may  be  disapproved 
by  resolution  of  either  House  pursuant  to  procedures  established 
by  §  551,  42  U.S.C.  §  6421)  (energy  conservation  contingency 
plans  must  be  transmitted  to  both  Houses  for  approval  pursuant 
to  procedures  established  by  §  552,  42  U.S.C.  §  6422)  (S.  622) 
(Dec.  22,  1975);  amended  by  Energy  Security  Act,  Pub.  L.  No. 
96-294,  §  803,  94  Stat.  776,  42  U.S.C.  §  6240(e)(1)  &  (2) 
(President's  request  to  suspend  provisions  requiring  build-up  of 
SPR  and  limiting  sale  or  disposal  of  SPR  in  emergency  situations 
must  be  submitted  to  Congress  and  approved  pursuant  to  §  552, 
42  U.S.C.  §  6422)  (S.  932)  (June  30,  1980) 


NAVAL  PETROLEUM  RESERVES  PRODUCTION  ACT  OF  1976,  Pub.  L. 
No.  94-258,  S  201,  90  Stat.  303,  309,  10  U.S.C.  §  7422(c)(2)(C) 
(President's  extension  of  production  period  for  naval  petroleum 
reserves  may  be  disapproved  by  resolution  of  either  House) 
(H.R.  49)  (April  5,  1976) 


DEPARTMENT  OF  ENERGY  ACT  OF  1978  —  CIVILIAN  APPLICATIONS, 
Pub.  L.  No.  95-238,  §§  107,  207(b),  92  Stat.  47,  55,  70, 
22  U.S.C.  §  3224a,  42  U.S.C.  §    5919(m)  (Supp.  V  1981)  (inter- 
national agreements  and  expenditures  by  Secretary  of  Energy 
of  appropriations  for  foreign  spent  nuclear  fuel  storage  mugt 
be  approved  by  concurrent  resolution,  if  not  consented  to  by 
legislation)  (plans  for  use  of  appropriated  funds  may  be 
disapproved  by  the  appropriate  committee  of  either  House) 
(financing  in  excess  of  $50,000,000  for  demonstration  facilities 
must  be  approved  by  resolution  in  both  Houses,  if  not  consented 
to  by  legislation)  (S.  1340)  (Feb.  1978) 


OUTER  CONTINENTAL  SHELF  LANDS  ACT  AMENDMENTS  OF  1978, 
Pub.  L.  No.  95-372,  §§  205(a),  208,  92  Stat.  629,  641,  668, 
43  U.S.C.  SS  1337(a)(4),  1354(c)  (Supp.  V  1981)  {establishment 
by  Secretary  of  Energy  of  oil  and  gas  lease  bidding  system 
may  be  disapproved  by  resolution  of  either  House)  (export 
of  oil  and  gas  from  the  Outer  Continental  Shelf  may  be 
disapproved  by  concurrent  resolution)  (S.  9)  (Sept.  18,  1978) 
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NATURAL  GAS  POLICY  ACT  OF  1978,  Pub.  L.  No.  95-621, 
§§  122(c),  202(c)  &  206(d)(2),  507,  92  Stat.  3350,  3370, 
3371,  3372,  3380,  3406,  15  U.S.C.  §§  3332,  3342(c),  3346(d)(2) 
3417  (Supp.  V  1981)  (presidential  reimposition  of  natural  gas 
price  controls  may  be  disapproved  by  concurrent  resolution) 
(Congress  may  reimpose  natural  gas  price  controls  by  concurrent 
resolution)  (Federal  Energy  Regulatory  Commission  amendment 
to  pass  through  incremental  costs  of  natural  gas,  and  exemptions 
therefrom,  may  be  disapproved  by  resolution  of  either  House) 
(procedure  for  congressional  review  established)  (H.R.  5289) 
(Nov.  9,  1978) 


ENERGY  SECURITY  ACT,  UNITED  STATES  SYNTHETIC  FUELS  CORPORA- 
TION ACT  OF  1980,  Pub.  L.  No.  96-294,  §§  126(d)(2),  126(d)(3),  - 
132(a)(3)(B),  133(a)(3)(B),  137(b),  137(c),  141(d),  179(a), 
94  Stat.  649,  659,  660,  663,  666,  679,  42  U.S.C.  §  8722(d)(2),- 
8722(d)(3),  8732(a)(3)(B),  8733(a)(3)(B),  8737(b),  8737(c), 
8741(d),  8779  (Supp.  V  1981)  (request  by  Synthetic  Fuels  Corpora- 
tion (SFC)  for  additional  time  to  submit  comprehensive  strategy 
may  be  disapproved  by  resolution  of  either  House,  pursuant  to 
§  128,  42  U.S.C.  §  8724)  (amendments  to  the  comprehensive  strategy 
proposed  by  the  SFC  Board  of  Directors  must  be  approved  by 
concurrent  resolution  pursuant  to  §  129,  42  U.S.C.  §  8725) 
(loans  for  costs  of  synthetic  fuel  projects  in  excess  of  250% 
of  initial  estimated  cost  may  be  disapproved  by  resolution  of 
either  House,  pursuant  to  §  128,  42  U.S.C.  §  8724)  (loan 
guarantees  for  costs  of  synthetic  fuel  projects  in  excess  of 
250%  of  initial  estimated  costs  may  be  disapproved  by  resolu- 
tion of  either  House  pursuant  to  §  128,  42  U.S.C.  §  8724) 
(acquisition  by  the  SFC  of  control  of  a  synthetic  fuel  project 
that  was  receiving  financial  assistance  may  be  disapproved  by 
either  House  pursuant  to  §  128,  42  U.S.C.  §  8724)  ( lease- 
bac)c  of  synthetic  fuel  projects  acquired  by  the  SFC  may  be 
disapproved  by  either  House  pursuant  to  §  128,  42  U.S.C. 
§  8724)  (SFC  contract  renegotiations  exceeding  initial  cost 
estimates  by  175%  may  be  disapproved  by  either  House  pursuant 
to  §  128,  42  U.S.C.  §  8724)  (proposed  financial  assistance  to 
synthetic  fuel  projects  in  the  Western  Hemisphere  outside  the 
U.S.  may  be  disapproved  by  resolution  of  either  House  pursuant 
to  §  128,  42  U.S.C.  §  8724)  (S.  932)  (June  30,  1980) 

N.B.:   Energy  Security  Act  also  amended  Defense  Production  Act 
of  1950,  p.  6. 
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ENERGY  RESEARCH  AND  DEVELOPMENT  ADMINISTRATION  AUTHORIZATION 
ACT,  Pub.  L.  No.  94-187,  §  201,  89  Stat.  1063,  1069  (ERDA  [now 
DOE]  may  enter  into  cooperative  arrangements  for  research, 
development,  design,  construction  and  operation  of  Liquid  Metal 
Fast  Breeder  Reactor  powerplant  if  details  are  submitted  to  the 
appropriate  committees  45  days  prior  to  effective  date  of  arrange- 
ment; committees  may  waive  conditions  of  all  or  part  of  the  45-day 
period)  (H.R.  3474)  (Dec.  31,  1975) 


DEPARTMENT  OF  ENERGY  NATIONAL  SECURITY  AND  MILITARY 
APPLICATIONS  OF  NUCLEAR  ENERGY  AUTHORIZATION  ACT  OF  1980, 
Pub.  L.  NO.  96-164,  SS  201,  203,  93  Stat.  1259,  1262,  1262- 
63  (committees  may  waive  all  or  portion  of  30-day  report-and- 
wait  period  for  submission  of  programs  that  will  use  funds, 
appropriated  pursuant  to  the  Act)  (committees  may  waive  all 
or  portion  of  30-day  report-and-wait  period  for  construction 
projects  in  excess  of  specified  limits)  (S.  673)  (Dec.  29,  1979) 


DEPARTMENT  OF  ENERGY  NATIONAL  SECURITY  AND  MILITARY  APPLI- 
CATIONS OF  NUCLEAR  ENERGY  AUTHORIZATION  ACT  OF  1981,  Pub.  L. 
No.  96-540,  S§  201,  203,  94  Stat.  3197,  3200-01,  3201  (committees 
may  waive  all  or  portion  of  30-day  report-and-wait  period  for 
submission  of  programs  that  will  use  funds  appropriated  pursuant 
to  the  Act)  (committees  may  waive  all  or  portion  of  30-day  report- 
and-wait  period  for  construction  projects  in  excess  of  specified 
limits)  (S.  3074)  (Dec.  17,  1980) 


DEPARTMENT  OF  ENERGY  NATIONAL  SECURITY  AND  MILITARY  APPLI- 
CATIONS OF  NUCLEAR  ENERGY  AUTHORIZATION  ACT  OF  1982,  Pub.  L. 
NO.  97-90,  SS  201,  203,  212,  95  Stat.  1163,  1167,  1167-68, 
1171  (ccanmittees  may  waive  all  or  portion  of  30-day  report-and- 
wait  period  for  submission  of  programs  that  will  use  funds 
appropriated  pursuant  to  the  Act)  (committees  may  waive  all 
or  portion  of  30-^day  report-and-wait  period  for  construction 
projects  in  excess  of  specified  limits)  (committees  may  waive 
all  or  portion  of  30-day  report-and-wait  period  for  proposed 
environmental  impact  statements  that  will  cost  in  excess  of 
$250,000)  (H.R.  3413)  (Dec.  14,  1981) 
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VI. 

ATOMIC  ENERGY  AND  NUCLEAR  MATERIALS 

ATOMIC  ENERGY  ACT  OF  1954,  Pub.  L.  No.  83-703,  §§  51, 
61,  123(c),  164,  68  Stat.  919,  929,  932,  940,  951,  42  U.S.C. 
§§  2071,  2091,  2153(c)  &  (d),  amended  by  Pub.  L.  No.  85-479, 
S    4,  72  Stat.  276,  277-78  (1958),  Pub.  L.  No.  85-681,  §  4, 
72  Stat.  632  (1958)  and  Pub.  L.  No.  93-485,  88  Stat.  1460 
(1974),  2204  (NRC's  determination  that  something  is  "special 
nuclear  material"  must  be  reported  to  the  appropriate  committees 
for  a  30-day  period,  which  the  committees  can  waive)  (any 
determination  by  the  NRC  that  certain  material  is  "source 
material"  must,  after  it  has  been  approved  by  the  President, 
be  reported  to  the  appropriate  committees  for  30-day  review, 
which  they  may  waive)  (the  undertaking  of  certain  inter- 
national cooperation  agreements  is  prohibited  until  they  are 
submitted  for  committee  approval  for  either  30-  or  60-day 
waiting  periods,  depending  upon  which  section  of  the  Act  they 
arise  under;  the  30  day  waiting  period  may  be  waived  by  the 
committees;  during  the  60  day  waiting  period  Congress  may 
disapprove  the  agreement  by  concurrent  resolution)  (NRC 
required  to  submit  contracts  entered  into  for  electric  utility 
services  to  the  appropriate  committees  for  a  45-day  report-and- 
wait  period,  which  the  committees  may  waive)  (H.R.  9757) 
(Aug.  30,  1974) 


ATOMIC  ENERGY  ACT  AMENDMENTS  OF  1957,  Pub.  L.  No.  85-79, 
§  2,  71  Stat.  274,  275,  amended  by  Pub.  L.  No.  88-489,  §  13, 
78  Stat.  602,  605  (1964),  42  U.S.C.  §  2078  (NRC  must  submit 
to  the  appropriate  committees  proposals  for  guaranteed  purchase 
prices  and  purchase  periods  for  plutonium,  and  criteria  for 
waiver  of  charges  for  certain  licenses  for  a  45-day  report- 
and-wait  period  which  the  committee  may  waive)  (S.  2243) 
(July  3,  1957) 


ATOMIC  ENERGY  AMENDMENTS  OF  1964,  Pub.  L.  No.  88-489, 
S  16,  78  Stat.  602,  606,  42  U.S.C.  §  2201  (NRC's  proposed 
criteria  for  setting  terms  of  contracts  for  production  or 
enrichment  of  special  nuclear  material  must  be  submitted 
to  the  appropriate  committees  for  45-day  period,  which  the 
committees  may  waive)  (S.  3075)  (Aug.  26,  1964) 
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ATOMIC  ENERGY  ACT  AMENDMENTS  OF  1974,  Pub.  L.  No.  93-377, 
§  2,  88  Stat.  472,  474,  42  U.S.C.  S  2074(a)  (foreign  distribu- 
tion of  special  nuclear  material  is  subject  to  a  60-day  waiting 
period  during  which  Congress  may  disapprove  by  a  concurrent 
resolution)  (S.  3669)  (Aug.  17,  1974) 


NUCLEAR  NON-PROLIFERATION  ACT  OF  1978,  Pub.  L.  No.  95-242, 
§§  104(f),  303(a),  304(a),  304(b),  306,  307,  308,  401,  92  Stat. 
120,  123,  130-31,  134-35,  137-39,  144,  22  U.S.C.  §  3223(f), 
42  U.S.C.  §§  2153(c)  &  (d),  2155(b),  2157(b),  2158,  2160(f) 
(Supp.  V  1981)  (Executive  agreements  with  foreign  governments 
related  to  export  of  nuclear  material  and  technology;  agreements 
concerning  storage  and  disposition  of  spent  nuclear  fuel  or 
proposed  export  of  nuclear  facilities,  materials,  or  technology; 
and  proposed  agreements  for  international  cooperation  in 
nuclear  reactor  development  must  be  submitted  to  Congress. 
Committees  may  waive  waiting  period  for  certain  agreements; 
other  agreements  are  subject  to  disapproval  by  concurrent 
resolution)  (President's  decision  to  grant  license  for  export 
of  nuclear  materials  or  facilities  despite  negative  finding 
by  NRC  may  be  overridden  by  Congress  by  concurrent  resolution 
during  60-day  review  period ) (President ' s  determination  to 
export  nuclear  materials  or  facilities  to  countries  that  fail 
to  abide  by  safeguards  may  be  overridden  by  Congress  by 
concurrent  resolution  during  60-day  review  period)  (President's 
decision  to  continue  export  of  nuclear  equipment  and  materials 
to  countries  that  violate  certain  safeguards,  laws,  or  agreements 
may  be  overridden  by  Congress  by  concurrent  resolution  during 
60-day  review  period)  (commitments  by  U.S.  to  store  foreign 
spent  nuclear  material  in  the  U.S.  may  be  overridden  by 
Congress  by  concurrent  resolution  during  60-day  review  period; 
provision  does  not  apply  if  President  determines  there  is  an 
emergency  situation  and  that  storage  is  in  the  national 
interest)  (H.R.  8638)  (Mar.  10,  1978). 


NUCLEAR  REGULATORY  COMMISSION  AUTHORIZATION,  Pub.  L. 
No.  97-415,  S  1(c),  96  Stat.  2067,  2068  (reallocation  of 
appropriations  may  not  be  made  until  after  30-day  report- 
and-wait  period,  which  committees  may  waive)  (H.R.  2330) 
(Jan.  4,  1983) 
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NUCLEAR  WASTE  POLICY  ACT  OF  1982,  Pub.  L.  No.  97-425, 
§  302,  96  Stat.  2202,  2257,  to  be  codified  at  42  U.S.C. 
§  10222(a)(4)  (Secretary  of  Energy's  decision  to  adjust 
fee  imposed  on  generators  of  nuclear  power  in  order  to 
recover  full  cost  of  disposing  of  their  wastes  may  be 
disapproved  by  either  House)  (H.R.  3809)  (Jan.  7,  1983) 


VII. 

FEDERAL  PAY  AND  EMPLOYMENT 

FEDERAL  PAY  COMPARABILITY  ACT  OF  1970,  Pub.  L.  No.  91- 
656,  §  3,  84  Stat.  1946,  1949,  5  U.S.C.  §  5305  (provides  for 
annual  review  and  adjustment  of  GS  schedule  pay  by  President 
after  considering  report  of  agent  and  recommendations  of 
Advisory  Committee  on  Federal  Pay;  if  President,  because  of 
national  emergency  or  economic  conditions  affecting  general 
welfare,  considers  it  inappropriate  to  make  pay  adjustment 
based  on  report  of  his  agent  and  recommendations  of  the 
Advisory  Committee,  he  shall  transmit  alternative  plan  to 
Congress  by  September  1  of  that  year;  if  either  House  of 
Congress  adopts  a  resolution  disapproving  the  President's 
alternative  plan  within  30  days  of  continuous  session  after 
date  on  which  plan  is  transmitted,  the  President  shall  adjust 
the  rates  of  pay  based  on  the  report  of  his  agent  and  the 
Advisory  Committee  and  in  accordance  with  the  statutory 
principles  of  comparability)  (H.R.  13000)  (Jan.  8,  1971) 


POSTAL  REVENUE  AND  FEDERAL  SALARY  ACT  OF  1967,  Pub.  L. 
No.  90-206,  §  225(i),  81  Stat.  613,  644,  2  U.S.C.  S  359, 
amended  by  Pub.  L.  No.  95-19,  Title  IV,  §  401(a),  91  Stat.  45, 
2  U.S.C.  §  359  (1977  amendment  to  legislation  governing 
quadrennial  review  of  executive,  judicial,  and  legislative 
salaries  provides  that  President's  recommendations  for  pay 
rates  will  become  effective  30  days  after  a  majority  of  both 
Houses  approves  the  recommendations;  Congress  must  act  within 
sixty  days  of  the  submission  of  the  President's  recommendations; 
earlier  law  provided  that  recommendations  would  become  effective 
after  30  days  unless  a  statute  had  been  enacted  during  that 
30-day  period  establishing  other  rates  of  pay  or  either  House 
disapproved  the  recommendations;  this  provision  was  altered 
pending  a  challenge  to  its  constitutionality  in  McCorkle  v.  U.S 
559  F.2d  1258  (4th  Cir.  1977),  which  held  the  provision  severable 
so  as  to  avoid  reaching  the  constitutional  question)  (orig.  bill 
H.R.  7977;  1977  amend.  H.R.  4800)  (Dec.  16,  1967;  Apr.  12,  1977) 
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CIVIL  SERVICE  REFORM  ACT  OF  1978,  Pub,  L.  No.  95-454, 
S  515,  92  Stat.  1111,  1179,  5  U.S.C.  S  3131  note  (Supp.  V 
1981)  (continuation  of  Senior  Executive  Service  may  be  dis- 
approved by  concurrent  resolution)  (S.  2640)  (Oct.  13,  1978) 


CENTRAL  INTELLIGENCE  AGENCY  RETIREMENT  ACT  OF  1964  FOR 
CERTAIN  EMPLOYEES,  Pub.  L.  No.  88-643,  §  201(a),  78  Stat. 
1043,  50  U.S.C.  S  403  note  (rules  and  regulations  governing 
CIA  retirement  system  become  effective  "after  approval  by 
the  Chairman  and  ranking  minority  members  of  the  Armed  Services 
Conunittees  of  the  House  and  Senate")  (H.R.  8427)  (Oct.  13,  1964) 


INTERNATIONAL  DEVELOPMENT  AND  FOOD  ASSISTANCE  ACT  OF 
1978,  Pub.  L.  No.  95-424,  §  401(b),  92  Stat.  937,  956, 
22  U.S.C.  §  2385a(b)(2)  (Supp.  V  1981)  (President  must  submit 
regulations  establishing  uniform  personnel  system  for  foreign 
service  employees  to  Congress  for  90-day  review;  regulations 
subject  to  one-House  veto  during  that  time)  (H.R.  12222) 
(October  6,  1978)  (date  was  amended  and  fixed  at  May  1,  1979 
by  93  Stat.  378) 


VIII. 
LAND  AND  NATURAL  RESOURCES 


WATER  RESOURCES  DEVELOPMENT  ACT  OF  1974,  Pub.  L.  No.  93- 
251,  §  12,  88  Stat.  16,  17,  33  U.S.C.  S  579  (Secretary  of  Army, 
acting  through  Corps  of  Engineers,  directed  to  submit  annually 
to  Congress  a  list  of  water  resource  development  projects  which 
have  been  authorized  for  at  least  eight  years  without  any 
funds  having  been  appropriated  for  them,  and  which  he  has 
determined  should  no  longer  be  authorized;  any  project  on  list 
is  "deauthorized"  at  the  end  of  a  90-day  period  unless  either 
House  adopts  a  resolution  stating  that  the  project  should 
continue  to  be  authorized.   In  effect  the  law  gives  the 
Secretary  a  constitutionally  questionable  power  to  "deauthorize" 
projects,  and  makes  it  subject  to  an  unconstitutional  one-House 
veto)  (H.R.  10203)  (March  7,  1974) 
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FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  ("FLPMA"), 
Pub.  L.  No.  94-579,  §§  203(c),  204(c)(1)  &    (j^)(2),  90  Stat.  2743, 
2750,  2751,  2752,  43  U.S.C.  §§  1713(c),  1714(c)(1)  &  (1)(2)  (sale 
of  public  lands  in  excess  of  two  thousand  five  hundred  acres, 
withdrawal  of  public  lands  aggregating  five  thousand  acres  or 
more,  or  termination  of  withdrawal  of  certain  public  lands 
may  be  disapproved  by  concurrent  resolution)  (S.  507)  (Oct. 
21,  1976) 


MARINE  PROTECTION,  RESEARCH,  AND  SANCTUARIES  ACT  AMENDMENTS, 
1980,  Pub.  L.  No.  96-332,  §  2,  94  Stat.  1057,  16  U.S.C.  §  1432 
(b)(2)  (Supp.  V  1981)  (designation  by  the  Secretary  of  Commerce 
of  an  area  as  a  marine  sanctuary  may  be  disallowed  by  a 
concurrent  resolution  of  both  Houses  of  Congress)  (S.  1140) 
(Aug.  29,  1980) 


NATIONAL  PARKS  AND  RECREATIONAL  ACT  OF  1978,  Pub.  L. 
NO.  95-625,  §  1301,  92  Stat.  3467,  3549  (Supp.  V  1981) 
(Secretary  of  Agriculture  shall  not  process  any  exchange  of 
more  than  6,400  acres  of  land  owned  by  the  Burlington  Northern 
Railroad  in  Montana  for  land  owned  by  the  United  States 
elsewhere  in  Montana  unless  authorized  by  concurrent  resolution 
of  Congress)  ('S .  791)  (Nov.  10,  1978) 


FOREST  AND  RANGELAND  RENEWABLE  RESOURCES  PLANNING  ACT  OF 
1974,  Pub.  L.  No.  93-378,  §  7(a),  88  Stat.  476,  478,  16  U.S.C. 
§  1606  (Secretary  of  Agriculture  shall  prepare  and  update  a 
Renewable  Resource  Assessment  and  a  Renewable  Resource  Program 
to  be  transmitted,  together  with  a  Statement  of  Policy  to  be 
used  in  framing  budget  requests,  by  the  President  to  the  Congress. 
The  President,  "subject  to  other  actions  of  the  Congress,"  shall 
carry  out  programs  already  established  by  law  in  accordance  with 
the  Statement  of  Policy,  as  amended  or  modified  by  Congress, 
unless  the  Statement  is  disapproved  by  resolution  of  either 
House)  (S.  2296)  (Aug.  17,  1974) 
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ACT  TO  EXPEDITE  THE  REHABILITATION  OF  FEDERAL  RECLAMATION 
PROJECTS,  Pub.  L.  No.  81-451,  64  Stat.  11,  43  U.S.C.  §  504 
(This  is  a  report  and  wait  requirement  with  a  two-conunittee 
waiver  provision.   Expenditures  of  funds  for  federal  reclamation 
projects  can  be  made  only  after  the  organizations  concerned 
have  obligated  themselves  in  installments  fixed  in  accordance 
with  their  ability  to  pay,  as  determined  by  the  Secretary  of 
the  Interior  in  light  of  their  outstanding  repayment  obligations. 
No  such  determination  of  the  Secretary  shall  become  effective 
until  the  expiration  of  60  days  after  it  is  submitted  to 
specified  House  and  Senate  Committees.   However,  with  the 
approval  in  writing  of  each  committee,  it  may  become  effective 
in  less  than  60  days)  (H.R.  7220) 


ACT  TO  FACILITATE  THE  CONSTRUCTION  OF  DRAINAGE  WORKS, 
ETC.,  Pub.  L.  No.  84-575,  70  Stat.  274,  43  U.S.C.  §  505  (This 
is  a  report  and  wait  requirement  with  a  two-committee  waiver 
provision.   The  Secretary  of  Interior  must  report  to  both 
Houses  of  Congress  60  days  before  contracting  with  one  "repay- 
ment organization"  for  more  than  $200,000  for  construction  of 
"drainage  facilities  and  other  minor  items."   The  Secretary  of 
Interior  may  execute  such  a  contract  in  less  than  60  days 
with  the  approval  of  both  the  Senate  and  House  Committees  in 
writing)  (H.R.  6268) 


AMENDMENT  TO  WATERSHED  PROTECTION  AND  FLOOD  PREVENTION 
ACT,  Pub.  L.  No.  87-639,  §  1,  76  Stat.  438,  16  U.S.C.  §  1009 
(Senat-e  or  House  Committee  on  Public  Works  may  adopt  resolution 
authorizing  and  directing  Secretary  of  the  Army  and  Secretary 
of  Agriculture  to  make  joint  investigations  and  surveys  of 
watershed  areas  in  accordance  with  their  existing  authorities; 
reports  recommending  installation  of  works  of  improvement  for 
flood  prevention  or  conservation  of  water  are  then  submitted 
to  Congress  through  the  President  for  authorization  as  provided 
for  in  that  chapter)  (H.R.  380)  (Sept.  5,  1962) 


IMPERIAL  DAM  PROJECT  MODIFICATIONS  —  COLORADO  RIVER  BASIN 
SALINITY  CONTROL  ACT,  Pub.  L.  No.  93-320,  §  208,  88  Stat.  266, 
274,  43  U.S.C.  §  1598(a)  (authorizes  the  Secretary  of  the 
Interior  to  provide  for  modifications  of  the  Imperial  Dam 
projects  authorized  by  the  Act  "as  determined  to  be  appropriate 
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for  purposes  of  meeting  the  objective  of  [the  Act]."   However, 
no  funds  for  any  such  modifications  may  be  expended  until  the 
expiration  of  a  60-day  period  after  the  proposed  modification 
has  been  submitted  to  "appropriate  committees  of  Congress,"  and 
not  then  if  disapproved  by  such  committees.   However,  funds  may 
be  expended  prior  to  the  expiration  of  the  60-day  period  if 
Congress  by  concurrent  resolution  so  approves)  (H.R.  12165) 
(June  24,  1974) 


CONVEYANCE  OF  SUBMERGED  LANDS  TO  GUAM,  VIRGIN  ISLANDS, 
AND  AMERICAN  SAMOA,  Pub.  L.  No.  93-435,  §  1(c),  88  Stat. 
1210,  1211,  48  U.S.C.  S  1705(c)  (conditions  the  Secretary  of 
Interior's  authority  to  convey  certain  submerged  lands  on 
his  being  informed  by  House  and  Senate  Committees  on  Interior 
and  Insular  Affairs,  during  a  60-day  waiting  period,  that  they 
"wish  to  take  no  action  with  respect  to  the  proposed  conveyance") 
(H.R.  11559)  (Oct.  5,  1974) 


OLYMPIC  NATIONAL  PARK  —  AUTHORITY  TO  ACCEPT  LAND, 
Pub.  L.  No.  94-578,  §  320,  90  Stat.  2732,  2739-40,  16  U.S.C 
§  251g  (authorizes  the  Secretary  of  the  Interior  to  acquire 
privately-owned  lands  to  be  included  within  the  boundaries 
of  Olympic  National  Park,  with  certain  exceptions,  after 
having  transmitted  the  results  of  a  study  of  the  lands  to 
the  President  and  the  Congress  within  two  years  of  October  21, 
1976.   The  plans  shall  take  effect  unless  disapproved  by 
majority  vote  of  either  House  within  90  legislative  days 
of  their  submission  to  Congress)  (H.R.  13713)  (Oct.  21,  1976) 


ALASKA  NATIONAL  INTEREST  LANDS  CONSERVATION  ACT,  Title 
IX,  Implementation  of  Alaska  Native  Claims  Settlement  Act 
and  Alaska  Statehood  Act,  Pub.  L.  No.  96-487,  §  906(j)(5), 
94  Stat.  2371,  2441,  43  U.S.C.  §  1635(j)(5)  (Supp.  V  1981) 
(providing  that  certain  withdrawals  or  designations  of  lands 
outside  the  boundaries  of,  e.c[.  ,  a  conservation  system  unit 
or  national  forest,  shall  not,  without  more,  remove  these 
lands  from  the  status  of  vacant,  unreserved,  and  unappropriated 
public  lands  that  the  State  of  Alaska  is  entitled  to  select 
for  conveyance  to  the  State;  however,  withdrawals  exceeding 
5,000  acres  that  Congress  approves  by  concurrent  resolution 
within  no  later  than  180  days  of  the  withdrawal  or  Dec.  2, 
1980,  are  excepted  from  this  status)  (H.R.  39)  (Dec.  2,  1980) 

N.B.:   This  section  intersects  with  Congress'  power  under 
FLPMA  (p.  17)   to  disapprove  by  concurrent  resolution 
withdrawals  aggregating  5,000  acres  or  more. 
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IX. 

INDIAN  AFFAIRS 


INDIAN  CLAIMS  JUDGMENT  FUNDS  ACT,  1973,  Pub.  L.  No.  93-134, 
§S  2(b),  5,  87  Stat.  466,  468,  amended  by  Pub.  L.  No.  97-164, 
S  160(a)(1),  96  Stat.  48,  and  Pub.  L.  No.  97-458,  96  Stat.  2512 
25  U.S.C.  S§  1402(e),  1405  (Congress  may  extend  period  in  which 
Secretary  of  the  Interior  must  propose  and  submit  to  Congress  a 
plan  for  the  use  and  distribution  of  Indian  judgment  funds,  by 
action  of  appropriate  committees )( introduction  in  either  House 
of  a  joint  resolution  disapproving  plan  by  Secretary  of  the 
Interior  for  distribution  of  judgment  funds  awarded  to  Indian 
tribes  or  groups  recommences  60-day  period  during  which  Congress 
may  decide  whether  to  adopt  plan)  (S.  1016)  (Jan.  12,  1983) 


MENOMINEE  RESTORATION  ACT,  Pub.  L.  No.  93-197,  S  6,  87 
Stat.  770,  773,  25  U.S.C.  S  903d(b)  (plan  by  Secretary  of  the 
Interior  for  assumption  of  the  assets  of  the  Menominee  Indian 
corporation  may  be  disapproved  by  resolution  of  either  House) 
(H.R.  10717)  (Dec.  22,  1973) 


RESTORATION  OF  INDIAN  TRIBES  OF  UNCLAIMED  PAYMENTS,  1961, 
Pub.  L.  No.  87-283,  §  2,  75  Stat.  584,  25  U.S.C.  S  165  (Secre- 
tary of  the  Interior  may  not  restore  to  tribal  ownership  or 
deposit  in  the  Treasury  certain  unclaimed  individual  payments 
until  60  days  after  he  notifies  the  House  and  Senate  Committees 
on  Interior  and  Insular  Affairs  of  the  proposed  action  and  each 
Committee  notifies  him  that  it  has  no  objection)  (S.  1768) 
(Sept.  22,  1961) 


GOVERNMENT-OWNED  UTILITIES  USED  FOR  BUREAU  OF  INDIAN 
AFFAIRS,  1961,  Pub.  L.  No.  87-279,  75  Stat.  577,  25  U.S.C. 
§  15  (no  contract  by  the  Secretary  of  the  Interior  relating 
to  the  sale,  operation,  maintenance,  repair,  or  relocation 
of  government-owned  utilities  used  in  the  administration  of 
the  BIA  shall  be  executed  until  60  days  after  the  contract 
and  a  statement  of  reasons  for  proposing  the  contract  is 
submitted  to  the  House  and  Senate  Committees  on  Interior  and 
Insular  Affairs,  and  neither  House  has  an  objection)  (S.  1501) 
(Sept.  22,  1961) 
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ACT  OF  JULY  1,  1932,  Pub.  L.  No.  72-240,  47  Stat.  564, 
amended  by  Pub.  L.  No.  97-375,  §  208(a),  96  Stat.  1824, 
25  U.S.C.  §  386a  (Secretary  of  the  Interior  is  authorized 
to  adjust  or  eliminate  reimbursable  charges  of  Government 
against  individual  Indians  or  Indian  tribes  and  shall  report 
adjustments  or  eliminations  to  Congress  not  later  than  60 
calendar  days  after  end  of  fiscal  year  in  which  they  are  made; 
proceedings  shall  not  be  effective  until  approved  by  Congress 
unless  Congress  fails  to  act  within  90  days  thereon,  favorably 
or  unfavorably,  by  concurrent  resolution)  (H.R.  10884)  (July  1, 
1932) 


EDUCATION  AMENDMENTS  OF  1978,  Pub.  L.  No.  95-561,  §  1138, 
92  Stat.  2l43,  2327,  25  U.S.C.  §  2018  (Supp.  V  1981)  (regulations 
required  under  §§  1126-1137  of  Pub.  L.  No.  95-561,  relating  to 
BIA  education  functions,  are  deemed  regulations  of  general  appli- 
cability, which  must  be  submitted  for  congressional  review  under 
20  U.S.C.  §  1232)  (H.R.  15)  (Nov.  1,  1978)  (see  also  p.  25) 


X. 

TRANSPORTATION 

REGIONAL  RAIL  REORGANIZATION  ACT  OF  1973,  Pub.  L. 
NO.  93-236,  87  Stat.  985,  §  208,  45  U.S.C.  §  718  (Supp.  V 
1981)  (final  system  plan  adopted  by  the  United  States  Railway 
Association  and  revisions  may  be  disapproved  within  60  days 
by  a  resolution  of  either  House)(H.R.  9142)(Jan.  2,  1974) 

N.B.:   The  time  periods  within  which  plans  must  be  submitted 
suggest  that  plans  can  no  longer  be  submitted  under  this  provi- 
sion, 45  U.S.C.  §  717.   Nevertheless  technical  changes  were 
made  in  the  congressional  veto  provision  as  recently  as  1980. 
45  U.S.C.  §  718(a)  (Supp.  V  1981) 


UNION  STATION  REDEVELOPMENT  ACT  OF  1981,  Pub.  L.  No.  97- 
125,  §  3,  95  Stat.  1667,  1670,  8  U.S.C.  §  814(e)  (Supp.  V  1981) 
(no  funds  from  the  Northeast  Corridor  Improvement  Project  and 
other  rail  projects  in  excess  of  $29  million  shall  be  available 
for  rehabilitation  of  Union  Station  if,  within  90  days  of 
continuous  session  after  request  for  such  excess  funds, 
either  the  House  Committee  on  Energy  and  Commerce  or  the 
Senate  Committee  on  Commerce,  Science,  and  Transportation 
disapproves  the  request)  (S.  1192)  (Dec.  29,  1981) 
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FEDERAL-AID  HIGHWAY  ACT  OF  1976,  Pub.  L.  No.  94-280, 
§  107(b)(2),  90  Stat.  425,  430-31,  amending  23  U.S.C.  §  104 
(b)(5)(A)  (requires  Secretary  of  Transportation  to  transmit 
revised  estimates  of  the  cost  of  completing  the  then-designated 
Interstate  [Highway]  System  ("Interstate  Cost  Estimates")  on 
specified  dates  and  transmit  the  same  to  the  Senate  and  the 
House  within  ten  days.   Upon  approval  by  Congress,  the  Secretary 
shall  use  the  Federal  share  of  the  approved  estimates  for 
making  apportionments  for  subsequent  fiscal  years.   For 
estimates  submitted  in  1961  and  before,  §  104(h)(5)(A)  provides 
"upon  approval  by  the  Congress  by  concurrent  resolution;"  for 
estimates  submitted  in  1965  and  after,  §  104(b)(5)(A)  provides 
only  "upon  approval  by  the  Congress")  (H.R.  8235) 

N.B.:   Although  the  language  does  not  compel  the  interpreta- 
tion, this  provision  has  been  treated  by  DOT  and  Congress 
as  permitting  approval  by  concurrent  resolution.   Approvals 
have  sometimes  been  done  by  concurrent  resolution,  and  sometimes, 
if  a  highway  bill  is  pending,  by  adding  a  provision  to  it. 
See,  e.g..,  S.  Con.  Res.  62,  Dec.  15,  1975,  approving  an  inter- 
state cost  estimate  for  fiscal  year  1977,  and  H.  Con.  Res.  282, 
July  21,  1977,  which  affirmatively  revised  the  estimate  for 
fiscal  year  1979. 


ENERGY  POLICY  AND  CONSERVATION  ACT,  Pub.  L.  No.  94-163, 
§  301,  89  Stat.  871,  901,  amending  §  502  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act;  15  U.S.C.  §  2002(a)(4)  &  (5) 
(Secretary  of  Transportation  may,  by  rule,  amend  the  average 
fuel  economy  standard  specified  in  §  2002(a)(1)  for  model 
year  1985  and  subsequent  model  years;  any  such  amendment 
which  increases  an  average  fuel  economy  standard  to  above 
27.5  miles  per  gallon  or  below  26.0  miles  per  gallon  shall 
not  take  effect  if  either  House  disapproves  it)  (S.  622) 
(Dec.  22,  1975) 


REVISIONS  OF  TITLE  49,  U.S.C. A.,  Pub.  L.  No.  97-449,   ' 
§  334,  96  Stat.  2413,  2430,  49  U.S.C.  S  334,  which  codifies 
§  145  of  the  Airline  Deregulation  Act  of  1978,  Pub.  L.  No. 
95-504,  §  45,  92  Stat.  1705,  1753,  formerly  49  U.S.C.  §  1341 
note  (S.  2493)  (Secretary  of  Transportation  may  impose  a  charge 
for  an  approval,  test,  authorization,  certificate,  permit, 
registration,  transfer  or  rating  related  to  aviation  that  has 
not  been  approved  by  Congress  only  if  the  charge  was  in  effect 
on  Jan.  1,  1973  and  it  is  not  more  than  that  charge)  (H.R.  6993) 

N.B.:   Although  the  language  does  not  require  the  interpretation, 
this  provision  has  been  treated  in  practice  by  DOT  and  Congress 
as  permitting  approval  by  concurrent  resolution. 
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XI. 

DISTRICT  OF  COLUMBIA 

DISTRICT  OF  COLUMBIA  SELF-GOVERNMENT  AND  GOVERNMENTAL 
REORGANIZATION  ACT,  Pub.  L.  No.  93-198,  §§  303,  602(c)(1)  and 
(2),  87  Stat.  774,  784,  814  (District  of  Columbia  Charter 
amendments  ratified  by  electors  must  be  approved  by  concurrent 
resolution)  (acts  of  District  of  Columbia  Council  may  be 
disapproved  by  concurrent  resolution)  (acts  of  District  of 
Columbia  Council  under  certain  titles  of  D.C.  Code  may  be 
disapproved  by  resolution  of  either  House)  (S.  1435) 
(Dec.  24,  1973) 


DISTRICT  OF  COLUMBIA  RETIREMENT  REFORM  ACT,  Pub.  L. 
No.  96-122,  §  164,  93  Stat.  866,  891-92  (required  reports  to 
Congress  on  the  District  of  Columbia  retirement  program  may 
be  rejected  by  resolution  of  either  House)  (S.  1037)  (Nov.  17, 
1979) 


PENNSYLVANIA  AVENUE  DEVELOPMENT  CORPORATION  ACT  OF  1972, 
Pub.  L.  NO.  92-578,  §  4(d),  86  Stat.  1266,  1269-70,  40  U.S.C. 
§  874(d)  (Pennsylvania  Avenue  Development  Corporation  may  not 
proceed  with  development  plan  if,  within  60  days  of  transmittal 
to  Congress,  either  House  passes  a  resolution  of  disapproval) 
(H.R.  10751)  (Oct.  27,  1972) 


DWIGHT  D.  EISENHOWER  MEMORIAL  BICENTENNIAL  CIVIC  CENTER 
ACT,  Pub.  L.  No.  92-520,  §  3,  86  Stat.  1019,  1021,  40  U.S.C. 
§  616(d)(4)  (District  of  Columbia  may  not  enter  into  any 
purchase  contract  for  construction  of  civic  center  until 
30  days  after  approval  by  four  committees  of  center's  design 
and  estimated  cost)  (S.  3943)  (Oct.  21,  1972) 


XII. 

AGRICULTURE 

FUTURES  TRADING  ACT  OF  1978,  Pub.  L.  No.  95-405,  92  Stat. 
865,  §  26,  7  U.S.C.  §  16a  (Supp.  V  1981)  (plan  of  fees  developed 
by  the  Commodity  Futures  Trading  Commission  to  cover  the  esti- 
mated cost  of  regulating  transactions  cannot  be  implemented 
until  approved  by  the  House  and  Senate  Agriculture  Committees) 
(8.  2391)  (Sept.  30,  1978) 
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AGRICULTURE  AND  FOOD  ACT  OF  1981,  Pub.  L.  No.  97-98, 
Title  XV,  §  1522,  95  Stat.  1213,  1336,  16  U.S.C.  §  3443 
(Supp.  V  1981)  (Secretary  of  Agriculture  required  to  submit 
plans  for  testing  feasibility  of  reducing  excessive  sedimen- 
tation in  no  more  than  five  publicly  owned  reservoirs  to  the 
Senate  Committee  on  Agriculture,  Nutrition,  and  Forestry  and 
the  House  Committee  on  Agriculture  for  approval  prior  to 
implementation)  (S.  884)  (Dec.  22,  1981) 


TAFT  ANTI- INFLATION  LAW,  Pub.  L.  No.  80-395,  §  7, 
61  Stat.  947,  50  U.S.C.  app.  §  1917  (Commodity  Credit  Corp. 
may  carry  out  projects  to  stimulate  production  of  food  in 
non-European  countries  but  program  must  be  submitted  to 
Congress  and  is  subject  to  disapproval  by  concurrent  resolu- 
tion within  60  days)  (S.J.  Res.  167)  (Dec.  30,  1947) 


XIII. 

RULEMAKING 

DEPARTMENT  OF  EDUCATION  ORGANIZATION  ACT,  Pub.  L. 
No.  96-88,  §  414(b),  93  Stat.  668,  685,  20  U.S.C.  §  3474 
(Supp.  V  1981)  (rules  and  regulations  promulgated  with 
respect  to  the  various  functions,  programs  and  responsibili- 
ties transferred  by  this  Act  may  be  disapproved  by  concurrent 
resolution)  (S.  210)  (Oct.  17,  1979) 


EDUCATION  AMENDMENTS  OF  1974,  Pub.  L.  No.  93-380,  §  509 
88  Stat.  484,  567,  amending  the  General  Education  Provisions 
Act,  Pub.  L.  No.  90-247,  §  431,  formerly  §  421,  81  Stat.  783 
[H.R.  7819),  as  added  Pub.  L.  No.  91-230,  §  401(a)(10),  84 
Stat.  121,  169  [H.R.  514],  renumbered.  Pub.  L.  No.  92-318, 
S  301(a)(1),  86  Stat.  235,  326  [S.  659];  amended  by.  Pub.  L. 
No.  94-142,  §  7,  89  Stat.  773,  796  [S.  6]  (limiting  application 
to  final  standards;  adding  provision  that  failure  of  Congress 
to  disapprove  shall  not  represent  or  be  evidence  of  approval), 
and  Pub.  L.  No.  94-482,  §  405,  90  Stat.  2081,  2231  [S.  2657] 
(conforming  amendment  based  upon  new  definition  of  "regulation"), 
and  Pub.  L.  No.  96-374,  §  1302,  94  Stat.  1367,  1497  [H.R. 
5192]  (congressional  disapproval  of  final  regulations  "in 
whole  or  in  part"),  and  Pub.  L.  No.  97-35,  S  533(a)(3),  95 
Stat.  357,  453  [H.R.  3982]  (exempting  regulations  relating 
to  family  contribution  schedules),  20  U.S.C.  S  1232(d)(1) 
(Supp.  V  1981)  (Department  of  Education  regulations  must  lie 
before  Congress  for  60  days  and  may  be  disapproved  by  concurrent 
resolution)  (H.R.  69)  (Aug.  21,  1974) 
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EDUCATION  AMENDMENTS  OF  1978,  Pub.  L.  No.  95-561,  §§  1212, 
1409,  92  Stat.  2143,  2341,  2369,  20  U.S.CSS  927,  1221-3(e) 
(Supp.  V  1981)  (rules  and  regulations  proposed  under  the  Act 
relating  to  procedures  for  educational  agencies  and  institution 
to  submit  information  and  minimum  allotment  of  funds  to  schools 
in  the  defense  dependents'  education  system  may  be  disapproved 
by  concurrent  resolution)  (H.R.  15)  (Nov.  1,  1978) 


EDUCATION  AMENDMENTS  OF  1980,  Pub.  L.  No.  96-374,  S  451(a), 

94  Stat.  1367,  1445,  amended  by  Pub.  L.  No.  97-35,  S  533(a), 

95  Stat.  357,  453,  20  U.S.C.  S  1089(a)(2)  (Supp.  V  1981)  (sche- 
dule of  expected  family  contributions  to  be  used  in  determing  a 
student's  need  for  financial  assistance,  and  any  amend-ents  thereto, 
shall  be  transmitted  to  Congress  at  the  time  of  publication  in  the 
Federal  Register  (for  1982  and  years  thereafter,  on  April  1  for 
proposed  rules  and  June  1  for  amended  rules),  which  shall  be 
effective  on  July  1  of  the  following  year  unless  disapproved  by 
either  House  prior  to  July  15  of  the  year  of  publication.   A  new  ■ 
schedule,  taking  into  consideration  recommendations  made  in  the 
resolution  of  disapproval,  shall  be  published  within  15  days  of 

the  resolution.   If  within  15  days  of  the  submission  of  the 

revised  schedule,  either  House  disapproves,  the  Secretary  shall 

publish  another  revised  schedule  within  15  days.   This  procedure 

is  repeated  until  neither  Houses  adopts  a  resolution  of  disapproval.) 

(H.R.  5192)  (Oct.  3,  1980)  (Note  special  procedures  for  1984-85 

only.  Pub.  L.  No.  97-301,  96  Stat.  1400] 


STUDENT  FINANCIAL  ASSISTANCE  TECHNICAL  AMENDMENTS  ACT  OF 
1983,  Pub.  L.  No.  97-301,  SS  6,  9,  96  Stat.  1400,  1401,  1403, 
20  U.S.C.  SS  1078,  1089  (Supp.  V  1981)  (separate  schedule  for 
family  contribution  for  academic  year  1984-85  as  established 
by  the  Secretary  of  Education  shall  be  effective  unless 
disapproved  by  either  House  within  30  days.   The  statute 
provides  a  formula  if  no  separate  schedule  is  established. 
Separate  schedule  is  also  required  for  1983-84  subject  to 
veto  provisions  of  20  U.S.C.  S  1089)  (S.-  2852)  (Oct.  13,  1982) 
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FEDERAL  ELECTION  CAMPAIGN  ACT  AMENDMENTS,  Pub.  L.  No.  93- 
443,  §§  408(c),  409,  88  Stat.  1263,  1301-02,  1303-4,  amended 
by  Pub.  L.  No.  94-283,  §  304(a),  (b),  90  Stat.  498,  26  U.S.C. 
§§  9009(c),  9039(c)  (Federal  Election  Commission  rules  and 
regulations  governing  presidential  campaign  funds  may  be 
disapproved  by  either  House  during  30-day  review  period)  ( FEC 
rules  and  regulations  on  presidential  primary  matching  funds 
may  be  disapproved  by  either  House  during  30-day  review 
period)  (S.  3044)  (Oct.  15,  1974) 


FEDERAL  ELECTION  CAMPAIGN  ACT  AMENDMENTS  OF  1979,  Pub. 
L.  No.  96-187,  §  109,  93  Stat.  1339,  1364,  2  U.S.C.  S  438(d)(2) 
(Supp.  V  1981)  (rules  and  regulations  of  the  Federal  Election 
Commission  may  be  disapproved  by  resolution  of  either  House) 
(H.R.  5010)  (Jan.  8,  1980) 


FEDERAL  RULES  OF  EVIDENCE,  Pub.  L.  No.  93-595,  §  2,  88  Stat. 
1926,  1948,  28  U.S.C.  S  2076  (any  amendments  by  Supreme  Court 
to  Federal  Rules  of  Evidence  must  be  laid  before  Congress  180 
days  and  may  be  disapproved  by  resolution  of  either  House;  but 
amendments  may  take  effect  earlier  only  if  Congress  enacts  a 
statute  to  that  effect  and  Supreme  Court  may  not  put  into  effect 
a  rule  affecting  evidentiary  privilege  without  a  statute  affirma- 
tively approving  such  a  privilege  rule  (these  last  two  provisions 
are  not  legislative  vetoes))  (H.R.  5463)  * 


AIRLINE  DEREGULATION  ACT  OF  1978,  Pub.  L.  No.  95-504, 
§  43(f)(3),  92  Stat.  1705,  1752,  49  U.S.C.  S  1552(f)  (Supp.  V 
1981) (Section  1552(a)(1)  authorizes  the  Secretary  of  Labor  to 
make  monthly  assistance  payments  to  employees  who  are  de- 
prived of  employment  or  adversely  affected  as  to  compensa- 
tion in  connection  with  the  termination  of  the  CAB  and 
transfer  of  its  functions.   Section  1552(d)(1)  creates  a  right 
of  first  hire  for  protected  employees  who  are  terminated 
by  air  carriers.   Section  1552(f)(1)  authorizes  the  Secre- 
tary to  issue  implementing  rules  and  regulations.   Section 
1552(f)(3)  provides  that  final  rules  under  S  1552  shall 
not  be  issued  until  30  legislative  days  after  submission  to 
the  Senate  Committee  on  Commerce,  Science  and  Transportation 
and  the  House  Committee  on  Public  Works.   The  final  rule 
will  become  effective  60  legislative  days  after  submission 
unless  either  House  adopts  a  resolution  stating  that  it 
disapproves  the  rule)  (S.  2493)  <Oct.  24,  1978) 
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FEDERAL  TRADE  COMMISSION  IMPROVEMENTS  ACT  OF  1980,  Pub. 
L.  NO.  96-252,  S  21(a),  94  Stat.  374,  393,  15  U.S.C.  S  57a-l 
(Supp.  V  1981)  (Federal  Trade  Commission  rules  may  be  disapproved 
by  concurrent  resolution)  (H.R.  2313)  (May  28,  1980) 


MULTIEMPLOYER  PENSION  PLAN  AMENDMENTS  ACT  OF  1980, 
Pub.  L.  No.  96-364,  S  102,  94  Stat.  1208,  1213,  29  U.S.C. 
S  1322(a)  (Supp.  V  1981)  (every  five  years  Pension  Benefit 
Guaranty  Corporation  (PBGC)  shall  conduct  study  to  determine 
premiums  needed  to  maintain  basic-benefit  guarantee  levels  for 
multiemployer  plans;  if  premium  increase  necessary,  PBGC 
submits  three  revised  schedules;  Congress  may  approve  either 
of  two  schedules  by  concurrent  resolution  and  if  it  approves 
neither,  then  third  alternative  goes  into  effect  two  years 
after  schedule  was  submitted  to  Congress;  in  addition, 
revised  premium  schedule  proposed  by  PBGC  for  voluntary 
supplemental  coverage  may  be  disapproved  by  concurrent  reso- 
lution) (H.R.  3904)  (Sept.  26,  1980) 


FARM  CREDIT  ACT  AMENDMENTS  OF  1980,  Pub.  L.  No.  96-592, 
S  508,  94  Stat.  3437,  3449-50,  12  U.S.C.  S  2121  (Supp.  V 
1981)  (certain  Farm  Credit  Administration  regulations  may  be 
disapproved  or  delayed  by  resolution  of  either  House)  (S.  1465) 
(Dec>^24,  1980) 


COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION  AND 
LIABILITY  ACT  OF  1980,  Pub.  L.  No.  96-510,  $  305,  94  Stat. 
2767,  2809,  42  U.S.C.  S  9655  (Supp.  V  1981)  (any  rule  or 
regulation  promulgated  or  repromulgated  under  title  I  of  the 
Act,  entitled  "Hazardous  Substances  Releases,  Liability 
Compensation,"  must  be  transmitted  simultaneously  to  the 
Senate  and  the  House.   If  a  concurrent  resolution  is  adopted 
within  90  days  by  both  Houses,  or  if  one  House  adopts  such  a 
resolution  within  60  days  and  the  other  House  has  not  disapproved 
it  within  30  days,  the  regulation  shall  not  become  effective. 
There  are  further  complications  in  S  9655(b).   The  Secretary 
of  Transportation  is  given  authority  by  S  108(3)  of  title  I 
to  issue  regulations  denying  entry  to  ports  and  other  places 
to  vessels  which  fail  to  meet  financial  responsibility  require- 
ments under  5  108(1).   Section  108(5)  of  title  I  states  that 
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evidence  of  financial  responsibility  for  motor  carriers  covered 
by  the  Act  shall  be  governed  by  S  30  of  the  Motor  Carriers 
Act  of  1980;  therefore  S  305  may  also  affect  motor  vehicles) 
(H,R.  7020)  (Dec.  11,  1980) 


NATIONAL  HISTORIC  PRESERVATION  ACT  AMENDMENTS  OF  1980, 
Pub.  L.  No..  96-515,  S  501,  94  Stat.  2987,  3004,  16  U.S.C. 
S  470W-6  (Supp.  V  1981)  (regulation  proposed  by  the  Secretary 
of  the  Interior  may  be  disapproved  by  concurrent  resolution) 
(H.R.  5496)  (Dec.  12,  1980) 


COASTAL  ZONE  MANAGEMENT  IMPROVEMENT  ACT  OF  1980,  Pub. 
L.  No.  96-464,  S  12,  94  Stat.  2060,  2067,  16  U.S.C.  S  1463a 
(Supp.  V  1981)  (rules  proposed  by  the  Secretary  of  Commerce  may 
be  disapproved  by  concurrent  resolution)  (S.  2622)  (Oct.  18, 
1980) 


FEDERAL  INSECTICIDE,  FUNGICIDE  AND  RODENTICIDE  EXTENSION 
ACT,  1980,  Pub.  L.  No.  96-539,  §  4,  94  Stat.  3194,  3195,  7  U.S.C. 
S  136w  (Supp.  V  1981)  (rules  or  regulations  promulgated  by  the 
Administrator  of  the  Environmental  Protection  Agency  under  the 
Federal  Insecticide,  Fungicide  and  Rodenticide  Act  may  be 
disapproved  by  concurrent  resolution)  (H.R.  7018)  (Dec.  17, 
1980) 


MOTOR  VEHICLE  AND  SCHOOLBUS  SAFETY  AMENDMENTS  OF  1974, 
Pub.  L.  No.  93-492,  S  109,  88  Stat.  1470,  1482-83,  15  U.S.C. 
S  1410b(b) (3) (8)  &  (C)  (forbids  Secretary  of  Transportation 
from  implementing  any  motor  vehicle  safety  standard  which  is 
disapproved  by  concurrent  resolution  within  60  days  of  trans- 
mittal) (S.  355)  (Oct.  27,  1974) 


PRESIDENTIAL  RECORDINGS  AND  MATERIALS  PRESERVATION  ACT, 
Pub.  L.  No.  93-526,  S  104,  88  Stat.  1695,  1696-97,  44  U.S.C. 
S  2107  note  (Administrator,  within  90  days  of  enactment  of 
Title,  shall  submit  regulations  governing  public  access  to 
tape  recordings  and  other  materials;  regulations  are  subject 
to  disapproval  resolution  by  either  House;  any  change  in 
regulations  are  subject  to  same  veto  procedures)  (S.  4016) 
(Dec.  19,  1974) 

-  28  - 


65 


AMENDMENT  TO  SOCIAL  SECURITY  ACT  CHILD  SUPPORT  PROVISIONS, 
Pub.  L.  No.  94-88,  $  208(d)(1),  89  Stat.  433,  436,  42  U.S. C. 
S    602  note  (standards  by  Secretary  of  HEW  for  state  plans 
relating  to  aid  to  families  with  dependent  children  shall 
require  cooperation  of  recipient  in  establishing  paternity 
and  obtaining  support  payments  unless  the  recipient  has  good 
cause,  based  upon  best  interests  of  the  child  on  whose  behalf 
aid  is  claimed,  not  to  cooperate;  proposed  standards  shall  be 
effective  60  days  after  submission  to  Congress  unless  disapproved 
by  either  House)  (H.R.  7710)  (Aug.  9,  1975) 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1981,  CONSUMER  PRODUCT 
SAFETY  AMENDMENTS  OF  1981,  Pub.  L.  No.  97-35,  SS  1201(a),  1207, 
95  Stat.  357,  718-20,  15  U.S.C.  SS  1204,  1276,  2083  (Supp.  V 
1981)  (consumer  product  safety  rule  promulgated  by  Commission 
may  not  take  effect  if  both  Houses  adopt  concurrent  resolution 
disapproving  rule  within  90  days  or  if  one  House  within  60  days 
adopts  concurrent  resolution  of  disapproval  and  the  other  House 
does  not  disapprove  within  30  days  of  transmittal;  regulations 
promulgated  by  Commission  under  Federal  Hazardous  Substances 
Act  and  under  Flammable  Fabrics  Act  are  subject  to  same  concurrent 
resolution  of  disapproval  procedures)  (H.R.  3982)  (Aug.  13,  1981) 


EMERGENCY  INTERIM  CONSUMER  PRODUCT  SAFETY  STANDARD  ACT 
OF  1978,  Pub.  L.  NO.  95-319,  5  3(a),  92  Stat.  386,  388, 
15  U.S.C.  S  2082(c)(2)(D)(iv)  (Supp.  V  1981)  (Consumer  Product 
Safety  Commission's  decision  to  postpone  implementation  of 
revisions  to  interim  cellulose  insulation  safety  standards  may* 
be  overridden  by  negative  vote  of  both  appropriate  House  and 
Senate  Committees)  (S.  204)  (July  11,  1978) 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1981,  RAIL  PASSENGER 
SERVICE  ACT,  Pub.  L.  No.  97-35,  SS  1142,  1183(a),  95  Stat. 
658-59,  695,  45  U.S.C.  SS  564(c)(3),  761,  767  (Supp.  V  1981) 
(Secretary  of  Transportation  may  amend  final  proposal  setting 
forth  criteria  under  which  National  Railroad  Passenger  Corporation 
is  authorized  to~ a^  or  discontinue  routes  and  services  by 
submitting  to  Congress  draft  amendments  which  shall  take  effect 
unless  either  House  adopts  a  resolution  of  disapproval)  (Secretary 
of  Transportation  required  to  submit  a  plan  for  sale  of  United 
States  interest  in  common  stock  of  Consolidated  Rail  Corporation 
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which  shall  be  deemed  approved  after  60  days  unless  both  Houses 
of  Congress  pass  concurrent  resolution  of  disapproval;  if  sale 
of  Conrail  en  bloc  is  not  feasible.  Secretary  may  enter  into 
freight  transfer  agreements  which,  60  days  after  submission  to 
Congress,  shall  be  deemed  approved  unless  either  House  passes  a 
resolution  of  disapproval;  Secretary  has  not  yet  submitted  sale 
plan)  (H.R.  3982)  (Aug.  13,  1981) 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1981,  AMENDMENT  TO 
HIGHWAY  SAFETY  PROGRAMS,  Pub.  L.  No.  97-35,  §    1107(d),  95  Stat. 
626,  23  U.S.C.  S  402(j)  (Supp.  V  1981)  (Secretary  of  Transpor- 
tation shall  promulgate  rule  establishing  programs  determined 
most  effective  in  reducing  accidents  and  injuries;  if  either 
House  of  Congress  disapproves  by  resolution.  Secretary  may  not 
obligate  funds  to  carry  out  this  section  for  that  or  any 
subsequent  fiscal  year,  unless  specifically  authorized  to  do  so 
by  statute)  (H.R.  3982)  (Aug.  13,  1981) 


INTERNATIONAL  NAVIGATIONAL  RULES  ACT  OF  1977,  Pub.  L. 
No.  95-75,  S  3(d),  91  Stat.  308,  33  U.S.C.  §  1602(d)  (Supp.  V 
1981)  (proposed  amendments  to  the  International  Regulations 
for  Preventing  Collisions  at  Sea  nay  be  disapproved  by  concurrent 
resolution)  (H.R.  186)  (July  7,  1977) 


SOCIAL  SECURITY  AMENDMENTS  OF  1977,  Pub.  L.  No.  95-216, 
S  317(a),  91  Stat.  1509,  1539,  42  U.S.C.  §  433(e)(2)  (Supp*.  V 
1981)  (agreements  to  establish  "totalization  arrangements" 
between  the  U.S.  Social  Security  system  and  analogous  systems 
of  foreign  countries  subject  to  disapproval  by  one-House  veto 
within  a  90-day  period)  (H.R.  9346)  (Dec.  20,  1977) 


HOUSING  AND  COMMUNITY  DEVELOPMENT  AMENDMENTS  OF  1978, 
Pub.  L.  No.  95-557,  S  324,  92  Stat.  2080,  2103,  42  U.S.C. 
S  3535(o)  (Supp.  V  1981)  (all  HUD  rules  and  regulations  are 
subject  to  a  delay  of  up  to  120  days  if  the  appropriate 
committee  reports  out  a  resolution  of  disapproval)  (S.  3084) 
(Oct.  31,  1978) 
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XIV. 

APPROPRIATIONS  ACTS 

ENERGY  AND  WATER  DEVELOPMENT  APPROPRIATIONS  ACT,  1982, 
Pub.  L.  NO.  97-88,  SS  302,  504,  95  Stat.  1135,  1146,  1149 
(proposed  transfers  between  appropriations  for  certain  acti- 
vities must  be  submitted  to  the  House  and  Senate  Appropriations 
Committees  and  the  appropriate  authorizing  committees  for 
approval)  (no  funds  may  be  used  to  implement,  administer  or 
enforce  any  regulation  which  has  been  disapproved  pursuant  to 
a  resolution  of  disapproval  duly  adopted  in  accordance  with 
applicable  law)  (H.R.  4144)  (Dec.  4,  1981) 

N.B.:   The  Department  of  Justice  has  taken  the  position  that 
provisions  such  as  the  restriction  on  use  of  funds  to  implement, 
administer  or  enforce  regulations  that  have  been  disapproved  is 
unconstitutional  insofar  as  it  would  be  invoked  by  the  exercise 
of  power  purportedly  granted  by  any  legislative  veto  device,  at 
least  if  the  exercise  occurs  subsequent  to  the  enactment  of 
the  bill.   See,  e .£.  ,  Letter  to  Chairman  Mark  O.  Hatfield, 
Senate  Committee  on  Appropriations,  from  Robert  A.  McConnell, 
Assistant  Attorney  General,  Office  of  Legislative  Affairs  re 
H.R.  4169  (Oct.  27,  1981). 


APPROPRIATIONS  —  DEPARTMENT  OP  THE  INTERIOR  —  FISCAL 
YEAR  1982,  Pub.  L.  No.  97-100,  S  307,  95  Stat.'^lsgi,  1416. 
(no  funds  may  be  used  to  implement,  administer,  or  enforce 
any  regulation  which  has  been  disapproved  pursuant  to  a  reso- 
lution of  disapproval  duly  adopted  in  accordance  with  applicable 
law;  this  provision  is  unconstitutional  insofar  as  it  purports 
to  apply  to  regulations  disapproved  after  enactment  of  the 
Act,  see  note  supra)  (H.R.  4035)  (Dec.  23,  1981) 


DEPARTMENT  OF  INTERIOR  AND  RELATED  AGENCIES  APPROPRIATIONS 
ACT,  1983,  Pub.  L.  No.  97-394,  Title  II,  §S  310,  312,  96  Stat. 
1966,  1985,  1987,  1989  (appropriation  structure  for  the  Forest 
Service  may  not  be  altered  without  approval  of  the  House  and 
Senate  Committees  on  Appropriations)-  (transfers  of  funds  by  the 
Forest  Service  pursuant  to  7  U.S.C.  S  2257  must  be  approved  by 
House  and  Senate  Committees  on  Appropriations)  (Secretary  of 
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Energy  must  submit  certain  contracts  or  agreements  to  the  House 
and  Senate  Appropriations  Committees  30  days  prior  to  effective 
date;  committees  may  waive  all  or  portion  of  period)  (Secretary 
of  Energy  must  submit  contract  agreements  for  research  and 
development  at  Bartlesville  Energy  Technology  Center  to  House 
and  Senate  Appropriations  Committees  30  days  prior  to  effective 
date;  committees  may  waive  all  or  portion  of  period)  (H.R.  7356) 
(Dec.  30,  1982) 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  —  INDEPENDENT 
AGENCIES  APPROPRIATIONS  ACT,  1982,  Pub.  L.  No.  97-101,  National 
Aeronautics  and  Space  Administration  Research  and  Development 
Appropriation,  95  Stat.  1417,  1426  (appropriations  for,  certain 
activities  may  not  be  used  beyond  specified  amounts  without 
approval  of  Committees  on  Appropriations)  (H.R.  4034)  .(Dec. 
23,  1981) 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  —  INDEPENDENT 
AGENCIES  APPROPRIATIONS  ACT,  1933,  Pub.  L.  No.  97-272,  National 
Aeronautics  and  Space  Administration  Research  and  Development 
Appropriation,  National  Science  Foundation  Research  and  Related 
Activities  Appropriation,  96  Stat.  1160,  1169,  1171  (appropriations 
for  certain  activities  may  not  be  used  beyond  specified  amounts 
without  approval  of  Committees  on  Appropriations;  no  funds  may 
be  used  for  a  fifth  space-shuttle  orbiter  without  approval  of 
Committees  on  Appropriations)  (no  funds  to  be  used  for  advanced 
ocean  drilling  program,  and  no  more  than  $12  million  for  deep 
sea  drilling  project,  without  approval  of  Committees  on  Appro- 
priations) (H.R.  6956)  (Sept.  30,  1982) 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  —  INDEPENDENT 
AGENCIES  APPROPRIATIONS  ACT,  1983,  Pub.  L.  No.  97-272,  SS  409, 
413,  96  Stat.  1160,  1164,  1172,  1179  (no  funds  can  be  used  by 
HUD  to  reorganize  the  Department  without  the  prior  approval  of 
the  appropriate  committees;  provision  held  to  be  unconstitutional 
in  AFGE  V.  Pierce,  No.  82-2372  (D.C.  Cir.  Dec.  8,  1982))  (Secretary 
of  HUD  and  heads  of  agencies  may  provide  funds  to  Neighborhood 
Reinvestment  Corporation  to  implement  Neighborhood  Reinvestment 
Corporation  Act,  if  approved  by  appropriate  committees)  (no 
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part  of  appropriation  for  personal  compensation  and  benefits 
shall  be  reprogranuned  without  approval  of  House  and  Senate 
Appropriations  Committees)  (no  part  of  appropriation  shall  be 
used  to  enforce  a  regulation  which  has  been  disapproved  pursuant 
to  a  resolution  of  disapproval  duly  adopted  in  accordance  with 
the  applicable  law  of  the  United  States;  this  provision  is 
unconstitutional  insofar  as  it  purports  to  apply  to  regulations 
disapproved  after  enactment  of  Act,  see  note  supra  p.  31) 
(H.R.  6956)  (Sept.  30,  1982) 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  —   INDEPENDENT 
AGENCIES  APPROPRIATIONS  ACT,  1984,  Pub.  L.  No.  98-45,  National 

Aeronautics  and  Space  Administration  Appropriation,  Stat. 

(appropriations  for  certain  activities  may  not  be  used 

beyond  specified  amounts  without  approval  of  Committees  on 
Appropriations;  NASA  Administrator  may  authorize  lease  or 
construction  of  facility  with  approval  of  Committees  on  Ap- 
propriations) (H.R.  3133)  (July  12,  1983) 


DEPARTMENT  OF  TRANSPORTATION  AND  RELATED  AGENCIES 
APPROPRIATIONS  ACT,  1983,  Pub.  L.  No.  97-369,  Salaries  and 
Expenses  appropriations  for  Office  of  the  Secretary,  fourth 
proviso  of  Operations  appropriation  for  FAA,  second  proviso  • 

of  Rail  Service  Assistant  appropriation  for  FRA,  S  319,         ~ 

96  Stat.  1765,  1768,  1772-73,  1783  (none  of  the  funds  in  this 
Act  are  available  for  sale  of  government-owned  Conrail  securities 
without  the  prior  consent  of  the  House  and  Senate  Committees  on 
Appropriations)  (FAA  shall  not  undertake  any  reorganization  of 
its  regional  office  structure  without  the  prior  approval  of 
both  House  and  Senate  Appropriations  Committees)  (none  of  the 
funds  in  this  Act  shall  be  available  for  the  sale  of  Washington 
Union  Station  without  the  prior  approval  of  the  House  and 
Senate  Committees  on  Appropriations)  (none  of  the  funds  in  this 
Act  shall  be  used  to  implement,  administer,  or  enforce  any 
regulation  which  has  been  disapproved  pursuant  to  a  resolution 
of  disapproval  duly  adopted  in  accordance  with  the  applicable 
law  of  the  United  States;  this  provision  is  unconstitutional 
insofar  as  it  purports  to  apply  to  regulations  disapproved 
after  enactment  of  Act,  see  note  supra  p.  31)  (H.R.  701 9-)  -_ 
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FOREIGN  ASSISTANCE  AND  RELATED  PROGRAMS  APPROPRIATIONS 
ACT,  1982,  Pub.  L.  No.  97-121,  §  514,  95  Stat.  1647,  1651, 
1655  (unnumbered  section,  95  Stat.  1651,  provides  that  no 
funds  provided  for  the  Special  Requirements  Fund  shall  be 
obligated  without  the  prior  written  approval  of  the  Appro- 
priations Committees  of  both  houses  of  Congress)  (§  514 
provides  that  none  of  the  funds  made  available  by  the  Act 
may  be  obligated  under  an  appropriation  account  to  which 
they  were  not  appropriated  without  the  written  prior  approval 
of  the  Appropriations  Committees  of  both  Houses  of  Congress) 
(H.R.  4559) 


DISTRICT  OF  COLUMBIA  APPROPRIATIONS  ACT,  1983,  Pub.  L. 
No.  97-378,  S  123,  96  Stat.  1925,  1933  (prohibits  reprogramming 
of  appropriated  funds  unless  advance  approval  is  sought 
pursuant  to  method  set  forth  in  H.R.  Rep.  No.  443,  which 
accompanied  1980  Appropriations  Act,  Pub.  L.  No.  96-93,  and 
which  requires  that  all  programming  requests  be  submitted  to 
the  House  and  Senate  Appropriations  Committees  for  approval 
if  the  dollar  amount  exceeds  $50,000  annually  or  if  the  result 
of  the  proposal  would  entail  an  increase  or  decrease  of  10 
percent  annually  in  the  affected  programs  or  projects.   Both 
Committees  must  approve  before  reprogramming  may  take  effect; 
if  either  Committee  objects,  reprogramming  is  denied)  (H.R. 
7144)  (Dec.  22,  1982) 


JOINT  RESOLUTION  MAKING  CONTINUING  APPROPRIATIONS  FOR  THE 
FISCAL  YEAR  1982,  Pub.  L.  No.  97-92,  Title  IV,  §  109,  95  Stat. 
1193  (reorganization  of  Bureau  of  Alcohol,  Tobacco  and  Firearms 
after  March  30,  1983  is  subject  to  disapproval  by  appropriations 
committees)  (H.R,  Res.  370)  (Dec.  15,  1981) 


SUPPLEMENTAL  APPROPRIATIONS  ACT,  1982,  Pub.  L.  No.  97-257, 
S  303,  96  Stat.  818,  873-74  (subjects  presidential  proposals  to 
rescind,  reserve,  or  defer  funds  available  to  maintain  certain 
prescribed  federal  personnel  levels  to  SS  1012  and  1013  of  the 
Impoundment  Control  Act  of  1974,  p.  8)  (H.R.  6863)  (passed 
over  President's  veto  Sept.  10,  1982) 
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FURTHER  CONTINUING  APPROPRIATIONS  ACT,  1983,  Pub.  L. 
No.  91-211,    Title  V,  Title  VII,  SS  101(b)  &  (f),  125,  96  Stat. 
1830,  1846,  1868,  1906,  1907-08,  1913  (funds  approved  and 
available  until  September  30,  1984,  for  engineering  development 
of  a  basing  mode  for  the  MX  missile,  or  for  testing  of  the  MX 
missile,  may  not  be  obligated  or  expended  until  approved  by 
concurrent  resolution)  (no  funds  can  be  used  by  the  Department 
of  Commerce  to  reimburse  the  working  capital  fund  established 
pursuant  to  15  U.S.C.  §  1521  for  any  program,  project,  or 
activity  which  had  not  been  performed  as  a  central  service, 
unless  the  House  and  Senate  Appropriations  Committees  approve 
such  use)  (foreign  assistance  funds  appropriated  by  1982  Foreign 
Assistance  and  Related  Agencies  Appropriations  Act  for  a  specific 
purpose  may  not  be  reprogrammed  without  the  prior  approval  of 
both  Committees  on  Appropriations)  (low  income  housing  regulations 
on  maximum  development  costs  may  not  be  implemented  with  appro- 
priated funds  unless  certain  provisions  are  waived  by  appropriate 
committees)  (no  appropriations  or  funds  available  under  the 
Energy  and  Water  Development  Act,  1982,  may  be  used  to  initiate 
or  resume  any  project  or  activity  for  which  appropriations, 
funds,  or  other  authority  were  not  available  during  fiscal  year 
1982  without  prior  approval  of  the  Committees  on  Appropriations) 
(approval  by  Appropriations  Committees  required  for  certain 
NASA  contracts  exceeding  specified  dollar  amounts)  (H.R.  Res. 
631)  (Dec.  21,  1982) 


XV. 

MISCELLANEOUS 


FULL  EMPLOYMENT  AND  BALANCED  GROl-JTH  ACT  OF  1978,  Pub. 
L.  No.  95-523,  S  304(b);  92  Stat.  1887,  1906,  31.  U.S.C.  5  1322 
(Supp.  V  1981)  (presidential  timetable  for  reducing  unemployment 
may  be  superseded  by  concurrent  resolution)  (H.R.  50)  (Oct.  27, 
1978) 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1981,  POST  SECONDARY 
STUDENT  ASSISTANCE  AMENDMENTS  OF  1981,  Pub.  L.  No.  97-35, 
SS  532d,  533,  95  Stat.  451-53,  20  U.S.C.  SS  1078,  1089  (Supp.  V 
1981)  (Secretary  shall  submit  annually  a  schedule  of  expected 
family  contributions  with  respect  to  student  loans  under  $  1078 
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and  student  assistance  under  S  1089  to  each  House;  if  either 
House  adopts  resolution  of  disapproval  of  schedule  or  amendments 
in  whole  or  in  part  within  three  and  1/2  months  of  submission, 
Secretary  shall  publish  new  schedule  within  15  days;  procedure 
is  repeated  until  neither  House  adopts  resolution  of  disapproval) 
(H.R.  3982)  (Aug.  13,  1981). 


NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION  AUTHORIZATION 
ACT,  1983,  Pub.  L.  No.  97-324,  96  Stat.  1597,  SS  103,  104 
(Committees  on  Appropriations  may  waive  requirement  that 
30  days  elapse  before  Administration  takes  certain  actions 
after  reporting  to  Congress)  (H.R.  5890)  (Oct.  15,  1982). 


NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION  AUTHORIZATION 

ACT,  1984,  Pub.  L.  No.  98-    ,  Stat.  ,  SS  103,  104, 

110  (Committees  on  Appropriations  may  waive  requirement 

that  30  days  elapse  before  Administrator  takes  certain  actions 

after  reporting  to  Congress)  (H.R.  2065)  (July  15,  1983) 


ENACTMENT  OF  TITLE  44,  UNITED  STATES  CODE,  "PUBLIC 
PRINTING  AND  DOCUMENTS,"  Pub.  L.  No.  90-620,  §  1,  chap.  5, 
"Production  and  Procurement  of  Printing  and  Binding," 
82  Stat.  1238,  chap.  5,  44  U.S.C.  SS  501-17  (Joint  Committee 
on  Printing  approves  printing  in  field  printing  plants  operated 
by  Executive  agencies,  S  501)  (Joint  Committee  approves  non-GPO 
printing,  binding,  and  blank-book  work,  S  502)  (Joint  Committee 
may  permit  GPO  to  authorize  Executive  agencies  to  purchase 
non-GPO  printing,  S  504)  (Joint  Committee  establishes  regulations 
for  GPO  to  sell  publication  plates,  S  505,  as  amended  by  Pub.  L. 
No.  94-553,  S  105(a)(1)  (1976))  (Joint  Committee  fixes  standards 
of  paper,  S  509)  (Joint  Committee  determines  minimum  portions 
of  each  quality  of  paper,  S  510)  (Joint  Committee  awards  paper 
and  envelope  contracts,  S  511)  (Joint  Committee  approves  paper 
contracts,  S  512)  (Joint  Committee  may  accept  nonconforming 
paper  at  a  discount,  S  513)  (Joint  Committee  resolves  quality 
disputes  between  GPO  and  paper  contractors,  S  514)  (GPO  enters 
into  new  contracts  "under  direction  of  Joint  Committee,  S  515) 
(Joint  Committee  may  authorize  purchase  of  paper  on  open  market, 
S  517)  (H.R.  18612)  (Oct.  22,  1968) 


UNITED  STATES  INFORMATION  AND  EDUCATIONAL  EXCHANGE  ACT 
OF  1948,  Pub.  L.  No.  80-402,  62  Stat.  6,  S  1006,  22  U.S.C. 
S  1431  note  (powers  under  this  act  relating  to  dissemination 
of  information  abroad  by  USIA  may  be  terminated  by  concurrent 
resolution)  (H.R.  3342)  (Jan.  27,  1948) 
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APPENDIX  A 

LEGISLATIVE  VETO  STATUTES 
INDEX  BY  PUBLIC  LAW  NUMBER 

Pub.  L.  NO.      U.S.C.  Cite  Popular  Name  Page 

54  Stat,  4        22  U.S.C.  S  441  Neutrality  Act  of  1939      2 

72-240  25  U.S.C.  S  386a  Act  of  July  1,  1932        21 

79-649  10  U.S.C.  S  7308,  Disposal  of  Surplus        6 

7545  Ves,sels  and  Other 

Naval  Property 

80-395  50  U.S.C.  app.  $  1917      Taft  Anti-Inflation       24 

Law 

30-402  22  U.S.C.  $  1431  note      United  States  Infor-      36 

nation  and  Educational 
Exchange  Act  of  1948 

81-60  50  U.S.C.  $  502  Long  Range  Proving         7 

Ground  for  Guided 
Missiles,  1948 

81-451  43  U.S.C.  S  504  Act  to  expedite  the       18 

rehabilitation  of 
Federal  reclamation 
projects 

81-774  50  U.S.C.  app.  S  2166(b)    Defense  Production  Act     5 

of  1950 


82-51  50  U.S.C.  app.  S  454(k)     Universal  Military         7 

Training  and  Service 
Amendments  of  1951 
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Pub.    L.    No. 


U.S.C.    Cite 


Popular  Name 


Page 


82-414 


8   U.S.C.    $    1254(c)    &    (d)         Inmiigration   and 

Nationality  Act  of 
1952 


83-205 


50  U.S.C.    app.    S    1941g 


Rubber  Producing 
Facilities  Disposal 
Act  of  1953 


83-703 
(amended  by 
85-479, 
85-681,  93-485) 


42  U.S.C.  SS  2071,  2091,    Atomic  Energy  Act 
2153(c)  &  (d),  2204         of  1954 


13 


84-575 


43  U.S.C.  S  505 


Act  to  facilitate  the      18 
construction  of  drainage 
works,  etc. 


85-79 

(amended  by 
88-489) 


42  U.S.C.  S  2078 


Atomic  Energy  Act 
Amendments  of  1957 


13 


85-316 


8  U.S.C.  S  1255b(c) 


Immigration  and 
Nationality  Act 
Amendments 


85-599 


10  U.S.C.  S  125 


Defense  Reorganization 
Act  of  1958 


87-195 


22  U.S.C.  S  2367 


Foreign  Assistance  Act 
of  1961 


11  - 
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Pub.  L.  No. 


87-279 


U.S.C.  Cite 


25  U.S.C.  S  15 


Popular  Name 


Government-Owned 
Utilities  Used  for 
Bureau  of  Indian 
Affairs 


Page 
20 


87-283 


25  U.S.C.  S  165 


Restoration  of  Indian     20 
Tribes  of  Unclaimed 
Payments,  1961 


87-297 


22  U.S.C.    S    2587(b) 


Arms  Control   and 
Disarmament   Act  of   1961 


87-639 


16  U.S.C.  S  1009 


Amendment  to  Watershed 
Protection  and  Flood 
Prevention  Act 


18 


87-794 


88-489 


19  U.S.C.  $  1981(a) 


42  U.S.C.  S  2201 


Trade  Expansion  Act 
of  1962 

Atomic  Energy  Act 
Amendments  of  1964 


13 


88-643 


50  U.S.C.  S  403  note 


Central  Intelligence 
Agency  Retirement  Act 
of  1964  for  Certain 
Employees 


16 


90-206 
(amended  by 
95-19) 


2  U.S.C.  S  359 


Postal  Revenue  and 
Federal  Salary  Act 
of  1967 


15 


90-620 


44  U.S.C.  $S  501-17 


Enactment  of  title  44, 
U.S.  Code,  "Public 
Printing  and  Documents' 


36 
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Pub.    L.    No. 


U.S.C.    Cite 


Popular  Name 


Page 


91-379 


50   U.S.C.    app. 
S    2168(h)(3) 


Defense   Production 
Act   Amendments,    1970 


91-656 


5   U.S.C.    S    5305 


Federal   Pay  Compara- 
bility  Act   of    1970 


15 


92-520 


40  U.S.C.  5  616(d)(4) 


Dwight  D.  Eisenhower 
Memorial  Bicentennial 
Civic  Center  Act 


23 


92-578 


40  U.S.C.  S  874(d) 


Pennsylvania  Avenue 
Redevelopment  Corpora- 
tion Act  of  1972 


23 


93-134  (amended   25  U.S.C.  SS  1402(e), 

by  97-164,  97-    1405 

458) 


Indian  Claims  Judgment     20 
Funds  Act 


93-148 


50  U.S.C.  S  1544 


War  Powers  Resolution 


93-153 


30  U.S.C.  S  185(u) 


Trans-Alaska  Pipeline 
Authorization  Act 


93-155 


50  U.S.C.  S  1431, 

50  U.S.C.  app.  SS  468, 

2092,  10  U.S.C.  S  2307 


Dept.  of  Defense 
Appropriation 
Authorization  Act,  1974 


93-197 


25  U.S.C.  S  903d(b) 


Menominee  Restoration  Act   20 


IV 
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Pub.  L.  No. 


U.S.C.  Cite 


Popular  Name 


Page 


93-198 


Uncodified 


District  of  Columbia 
Self-Government  and 
Governmental  Reorga- 
nization Act 


23 


93-236 


45  U.S.C.  S  718 


Regional  Rail  Reorgani- 
zation Act  of  1973 


21 


93-251 


33  U.S.C.  S  579 


Water  Resources  Develop-     16 
ment  Act  of  1974 


93-320 


43  U.S.C.  S  1598(a) 


Imperial  Dam  Project         18 
Modifications  —  Colorado 
River  Basin  Salinity 
Control  Act 


93-344 


2  U.S.C.  $  684 


Congressional  Budget  and 
Impoundment  Control  Act  of 
1974 


93-365 


50  U.S.C.  app. 
S  2403-l(c) 


Export  Administration  Act,    2 
amended  by  Dept .  of  Defense 
Appropriation  Authorization 
Act,  1975 


93-377 
(amended  by 
93-485) 


42  U.S.C.  SS  2074(a) 


Atomic  Energy  Act 
Amendments  of  1974 


14 


93-378 


16  U.S.C.  S  1606 


Forest  and  Rangeland 
Renewable  Resources 
Planning  Act  of  1974 


17 


93-380 
(amended  by 
94-142,  )»-482, 
96-374,  97-35) 


20  U.S.C.  SS  1232(d)(1)  Education  Amendments 

of  1974 


24 


78 


Pub.  L.  No. 
93-435 


U . S . C .  Cite 


48  U.S.C.  S  1705(c) 


Popular  Name  Page 

Conveyance  of  Submerged     19 
Lands  to  Guam,  Virgin 
Islands,  and  American 
Samoa 


93-443, 
amended  by 
94-283 


26  U.S.C.  SS  9009(c), 
90  39(c) 


Federal  Election  Campaign    26 
Act  Amendments 


93-492 


15  U.S.C.  Motor  Vehicle  and  School-    28 

S  1410b(b) (3) (B)  &  (C)    Bus  Safety  Amendments  of 

1974 


93-526 


44  U.S.C.  S  2107  note 


Presidential  Recordings     28 
and  Materials  Preservation 
Act 


93-577 


42  U.S.C.  S  5911 


Federal  Nonnuclear  Energy 
Research  and  Development 
Act  of  1974 


93-595 
93-618 


28  U.S.C.  S  2076 


19  U.S.C.  SS  1303(e), 
2253(c),  2412(b), 
2432,  2434,  2435, 
24  37 


Federal  Rules  of  Evidence    26 


Trade  Act  of  1974 


93-646 


12  U.S.C.  S  635e 


Export-Import  Bank 
Amendments  of  1974 


79 


Pub.    L.    No. 


94-88 


U.S.C.    Cite 


42   U.S.C.    S    602   note 


Popular  Name 


Amendments  to  Social 
Security  Act  Child 
Support  Provisions 


Page 
29 


94-110 
94-161 


22  U.S.C.  S  2441  note 


22  U.S.C.  $S  2151a 
2151n 


H.R.  J.  Res.  683 


International  Develop- 
ment and  Food  Assistance 
Act  of  1975 


94-163 


42  U.S.C.  SS  6239(a) 
&  (e),  6261(d)(2), 
6261(b)  &  (d)(1), 
IS  U.S.C.  S  2002(a)(4) 
&  (5) 


Energy  Policy  and  Con- 
servation Act, 

Motor  Vehicle  Information 
and  Cost  Savings  Act 


10,20 


94-137 


Uncodified 


Energy  Research  and 
Development  Administration 
Authorization  Act 


12 


94-258 


10  U.S.C. 

S  7422(c)(2)(C) 


Naval  Petroleum  Reserves     10 
Production  Act  of  1976 


94-280 


23   U.S.C.    S    104(b)(5)(A)         Federal   Aid   Highway  Act 

of  1976 


22 


94-329. 


22  U.S.C.  SS  2304(c) 
(3),  2314(g)(4)(C), 
2755(d),  2776(b) 


International  Security 
Assistance  and  Arms  Control 
Act  of  1976 


94-412 


50  U.S.C.  S  1622 


National  Emergencies  Act 


94-578 


16  U.S.C.  S  251g 


Olympic  National  Park — 
Authority  to  accept 
land 


19 


94-579 


43  U.S.C.  SS  1713(c), 
1714(c)(1)  &  (1)(2) 


Federal  Land  Policy  and 
Management  Act  of  1976 


17 


-  vxi  - 
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Pub.  L.  No. 
95-7  5 


U.S.C.  Cite 


33  U.S.C.  S  1602(d) 


Popular  Name 


Page 


International  Navigational   30 
Rules  Act  of  1977 


95-92 


22  U.S.C.  S  2753(d)(2)    International  Security 

Assistance  Act  o£  1977 


95-216 


42  U.S.C.  S  433(e)(2)     Social  Security  Amendments   30 

of  1977 


95-223 


50  U.S.C.  S  1706(b) 


International  Emergency 
Economic  Powers  Act 


95-238 


22  U.S.C.  S  3224a, 
42  U.S.C.  $  5919(m) 


[>ept.  of  Energy  Act  of 
1978  —  Civilian  Applica- 
tions 


10 


95-242 


95-319 


22  U.S.C.  S  3223(f), 
42  U.S.C.  SS  2153(c)  & 
(d),  2155(b),  2157(b), 
2158 

IS  U.S.C. 

S  2082(c)(2)(D)(iv) 


Nuclear  Non-Proliferation    14 
Act  of  1978 


Emergency  Interim  Consumer   29 
Product  Safety  Standard 
Act  of  1978 


95-372 


43  U.S.C.  SS  1337(a)(4),  Outer  Continental  Shelf     10 
1354(c)  Lands  Act  Amendments  of 

1978 


95-405 


7  U.S.C.  S  16a 


Futures  Trading  Act 
of  1978 


23 


95-424 


22  U.S.C.  S  23S5a(b)(2)   International  Development    16 

and  Food  Assistance  Act 
of  1978 


95-454 


5  U.S.C.  S  3131  note 


Civil  Service  Reform 
Act  of  1978 


16 
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Pub.  L.  No. 
95-504 


U.S.C.  Cite 


49  O.S.C.  S  1552(f) 


Popular  Name 


Airline  Deregulation 
Act  of  1978 


Page 


26 


95-523 


31  U.S.C.  S  1322 


Full  Employment  and 
Balanced  Growth  Act 
of  1978 


35 


95-557 


42  U.S.C.  S  3535(o) 


Housing  and  Community 
Development  Amendments 
of  1978 


29 


95-561 


25  U.S.C.  S  2018, 
20  U.S.C.  SS  927, 
1221-3(e) 


Education  Amendments 
of  1978 


21,25 


95-621 


15  U.S.C.  SS  3332, 
3342(c),  3346(d)(2), 
3417 


Natural  Gas  Policy  Act 
of  1978 


U 


95-625 


Uncodified 


National  Parks  and 
Recreational  Act  of  1978 


17 


96-72 


50  U.S.C.  app. 
SS  2406(d)(2)(B), 
2406(g)(3) 


Export  Administration  Act 
of  1979 


96-88 


20  U.S.C.  S  3474 


Dept.  of  Education 
Organization  Act 


24 


96-122 


Uncodified 


District  of  Columbia 
Retirement  Reform  Act 


23 


96-151 


38  U.S.C.  S  219  note 


Veterans'  Health  Program 
Extension  and  Improvements 
Act  of  1979 


96-164 


Uncodified 


Dept.  of  Energy  National 
Security  and  Military 
Applications  of  Nuclear 
Energy  Authorization  Act 
of  1980 


12 
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Pub.  L.  No.      U.S.C.  Cite  Popular  Name  Page 

96-187  2  U.S.C.  S  438(d)(2)      Federal  Election  Campaign      26 

Act  Amendments  of  1979 

96-252  15  U.S.C.  $  57a-l        Federal  Trade  Commission      27 

Improvements  Act  of  1980 

96-294  50  U.S.C.  app.  Energy  Security  Act,  Defense   6,11 

S§  2091(e)(1)(B),  2095,  Production  Act  Amendments  of 

2096,  1980  (title  50  U.S.C), 

42  U.S.C.  SS  8722(d)(2)  U.S.  Synthetic  Fuel 

i  (3),  8732(a)(3)(B),  Corporation  Act  of  1980 

8733(a)(3)(B),  (title  42  U.S.C.)  and 

8737,  8741(d),  8779,  amending  Energy  Policy 

6240  and  Conservation  Act  (42 

U.S.C.  S  6240) 

96-332  16  U.S.C.  S  1432(b)(2)    Marine  Protection,  Research,   17 

and  Sanctuaries  Act 
Amendments  of  1980 

96-342  10  U.S.C.  S  520  Dept .  of  Defense 

Authorization  Act,  1981       7 

56-364  29  U.S.C.  S  1322(a)       Multiemployer  Pension  Plan    27 

Amendments  Act  of  1980 


56-374  20  U.S.C.  $  1089(a)(2)    Education  Amendments  of 

(amended  by  1980 


97-35) 


56-464  16  U.S.C.  S  1463a        Coastal  Zone  Management 

Improvements  Act  of  1980 

56-437  43  U.S.C.  S  1635(j)(5)    Alaskan  National  Interest 

Lands  Conservation  Act 


25 


28 


19 


56-510  42  U.S.C.  $  9655         Comprehensive  Environmental   27 

Response,  Compensation  and 
Liability  Act  of  1980 

56-515  16  U.S.C.  S  470W-6       National  Historic  Pre-       23 

servation  Act  Amendments  of 


1980 


-  X  - 


I 
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Pub.  L.  No. 


U.S.C.  Cite 


Popular  Name 


Page 


96-533 


22  U.S.C.  §  2776(c)(2) 


International  Development 
and  Security  Cooperation 
Act  of  1980 


96-539 


96-540 


7  U.S.C.  S  136w 


Uncodified 


Federal  Insecticide,         28 
Fungicide  and  Rodenticide 
Extension  Act,  1980 

Dept.  of  Energy  National      12 
Security  and  Military 
Applications  of  Nuclear 
Energy  Authorization  Act 
of  1981 


96-592 


12  U.S.C.  S  2121 


Farm  Credit  Act  Amendments 
of  1980 


27 


97-35 


15  U.S.C.  §S  1204,  1276, 

2083 

20  U.S.C. 

23  U.S.C. 

45  U.S.C. 

564(c)(3) 


SS  1078,  1089, 
5  402( j), 
SS  761,  767, 


Omnibus  Budget  Reconcilia-    29,35 
tion  Act  of  1981: 
Consumer  Product  Safety 
Amendments  of  1981  (title 
15  U.S.C. ) 
Post  Secondary  Student 
Assistance  Amendments  of 
1981  (title  20  U.S.C. ) 
Amendment  to  Highway  Safety 
Programs  (title  23  U.S.C.) 
Rail  Passenger  Service 
Act  (title  45  U.S.C. ) 


97-86 


10  U.S.C.  S  2382(b) 


Dept.  of  Defense 
Authorization  Act,  1982 


97-88 


97-90 


Uncodified 


Uncodified 


Energy  and  Water  Develop-     31 

ment  Appropriations  Act, 

1982 

Dept.  of  Energy  National      12 
Security  and  Military 
Applications  of  Nuclear 
Energy  Authorization  Act 
of  1982 


84 


Pub.  L.  No. 


97-92 


U.S.C.  Cite 


Uncodified  j 


Popular  Name  Page 

Joint  resolution  making        34 
continuing  appropriations 
for  fiscal  year  1982 


97-98 


16  U.S.C.  S  3443 


Agriculture  and  Food  Act 
of  1981 


24 


97-100 


Uncodified 


Appropriations  -  Dept.  of      31 
Interior  —  Fiscal  Year  1982 


97-101 


Uncodified 


Dept.  of  HUD  —  Independent    32 
Agencies  Appropriation 
Act,  1982 


97-113 


22  U.S.C.  SS  2429(b)(2),  International  Security  and 
2429a,  2753(d)(2)(B),     Development  Cooperation 
2796b  Act  of  1981 


97-121 


Uncodified 


Foreign  Assistance  and 
Related  Programs 
Appropriations  Act,  1982 


34 


97-125 


8  U.S.C.  S  814(e) 


Union  Station  Redevelopment    21 
Act  of  1981 


97-214 


10  U.S.C.  SS  2676, 
2803-07,  2854 


Military  Construction 
Codification  Act 


97-252 


10  U.S.C.  S  139b(e)(3)    Dept.  of  Defense 

Authorization  Act,  1983 


97-257 


Uncodified 


Supplemental  Appropriations    34 
Act,  1982 


97-272 


Uncodified 


Dept.  of  Housing  and  Urban 
Development  -  Independent 
Agencies  Appropriation 
Act,  1983 


32 
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O.S.C.  Cite 


Popular  Name 


Page 


20  O.S.C.  SS  1078,  1089 


Student  Financial 
Assistance  Technical 
Amendments  Act  of  1983 


25 


Uncodified 


National  Aeronautics 
and  Space  Administration 
Authorization  Act,  1983 


36 


Uncodified 


Dept.  of  Transportation 
and  Related  Agencies 
Appropriations  Act,  1983 


33 


Uncodified 


Further  Continuing 
Appropriations  Act,  1983 


35 


Uncodified 


District  of  Columbia 
Appropriations  Act,  1983 


34 


Uncodified 


Dept.  of  Interior  and 
Related  Agencies 
Appropriations  Act,  1983 


31 


Uncodified 


Nuclear  Regulatory  Cora- 
mission  Authorization 
Act,  1983 


14 


To  be  codified  at 

42  U.S.C.  S  10222(a) (4) 


Nuclear  Waste  Policy 
Act  of  1982 


15 


49  U.S.C.  S  334 


Revisions  of  title 
49,  U.S.C. 


22 


Uncodified 


Dept.  of  Housing  and  Urban   36 
Development  —  Independent 
Agencies  Appropriation, 
1984 


Uncodified 


National  Aeronautics  and 
Space  Administration 
Authorization  Act,  1984 


33 
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Title   Section 


359 


Pub.  L. 
No. 


Popular  Name 


90-206,  amended   Postal  Revenue  and  Federal 
by  95-19  Salary  Act  of  1967 


Page 
15 


438<d)(2)   96-187 


Federal  Election  Campaign 
Act  Amendments  of  1979 


26 


684 


93-344 


Congressional  Budget  and 
Impoundment  Control  Act 
of  1974 


3131  note   95-454 


Civil  Service  Reform  Act 
of  1978 


16 


5305 


16a 


91-656 


95-405 


Federal  Pay  Comparability 
Act  of  1970 

Futures  Trading  Act  of  1978 


15 
23 


136w 


96-539 


Federal  Insecticide,  Fungicide 
and  Rodenticide  Extension  Act, 
1980 


28 


8       814e 


97-125 


Union  Station  Redevelopment 
Act  of  1981 


21 


1254(c)  &   82-414 
(d) 


Immigration  and  Nationalitiy  Act 
Act  of  1951 


1255b(c)     85-316 


Immigration  and  Nationality 
Act  Amendments 


10     125 


85-599 


Defense  Reorganization  Act 
of  1958 


(to   be  2803-07  97-214 

ccjdif  ied  ) 


2854 


97-214 


87 


Pub.    L. 
Title        Section  No. 


Popular  Name 


Page 


139b(e)(3)  97-252 


Dept.  of  Defense  Authorization 
Act,  1983 


520 


96-342 


Dept.  of  Defense  Authorization 
Act,  1981 


2307 


93-155 


Dept.  of  Defense  Appropriation 
Authorization  Act,  1974 


2382(b)  97-86 


Dept.    of   Defense  Authorization 
Act,    1982 


2676 


97-214 


Military  Construction  Codification   5 
Act 


7308 


79-649 


Disposal  of  Surplus  Vessels  and 
Other  Naval  Property 


7422(c)(2)  94-258 
(C) 


Naval  Petroleum  Reserves  Produc-    10 
tion  Act  of  1976 


7545 


76-649 


Disposal  of  Surplus  Vessels  and 
other  Naval  Property 


12  635e 


93-646 


Export-Import    Bank   Amendments   of  9 

1974 


2121 


96-592 


Farm  Credit  Act  Amendments  of 
1980 


27 


XI 


88 


Pub.    L. 
Title      Section  No. 


Popular  Name 


Page 


15 


57a-l 


96-252 


Federal   Trade   Ccxnmission   Improve- 
ments  Act   of    1980 


27 


1204 


97-35 


Omnibus  Budget  Reconciliation  Act    29 
of  1981,  Consumer  Product  Safety 
Amendments  of  1981 


1276 


97-35 


Omnibus  Budget  Reconciliation        29 
Act  of  1981,  Consumer  Product 
Safety  Amendments  of  1981 


1410b(b)(3)  93-492 

(B)  (.    (C) 


Motor  Vehicle  and  Schoolbus  28 

Safety  Amendments  of  1974 


2002(a)(4)   94-163 
&  (5) 


Energy  Policy  and  Conservation 
Act,  Motor  Vehicle  Information 
and  Cost  Savings  Act 


22 


2082(c)(2)   95-319 
(D)(iv) 


Emergency  Interim  Consumer  Product    29 
Safety  Standards  Act  of  1978 


2083 


97-35 


Omnibus  Budget  Reconciliation  Act    29 
of  1981,  Consumer  Product  Safety 
Amendments  of  1981 


3332 


95-621 


Natural  Gas  Policy  Aot  of  1978 


11 


3342(c) 


95-621 


11 


3346(d)(2)   95-621 


11 


3417 


95-621 


11 


16     251g 


94-578 


Olympic  National  Parle  —  authority   19 
to  accept  land 


iii  - 


89 


Title        Section 


Pub.  L. 
No. 


Popular  Name  Page 


470W-6 


96-515 


National  Historic  Preservation  Act     28 
Amendments  of  1980 


1009 


87-639 


Amendment  to  Watershed  Protection     18 
and  Flood  Prevention  Act 


1432(b)(2)   96-332 


Marine  Protection,  Research  and        17 
Sanctuaries  Act  Amendments  of  1980 


1463a 


96-464 


Coastal  Zone  Management 
Improvements  Act  of  1980 


28 


1606 


93-378 


Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974 


17 


3443 


97-98 


Agriculture  and  Food  Act  of  1981 


24 


19     1303(e)     96-618 


1981(a)     87-794 


Trade  Act  of  1974 


Trade  Expansion  Act  of  1962 


-  ) 
8 


2253(c)     93-618 


Trade  Act  of  1974 


2412(b)     93-618 


2432 


2434 


2436 


24  37 


93-618 


93-618 


93-618 


93-618 
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n      n 
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Pub.  L. 
Title   Section      No. 


20     927 


95-561 


Popular  Name 

Education  Amendments  of  1978 


Page 


25 


1078        97-35,  amended    Omnibus  Budget  Reconciliation 
by  97-301         Act  of  1981,  Post  Secondary 

Student  Assistance  Amendments 
of  1981 

Student  Financial  Assistance 
Techical  Amendments  Act  of  1983 


25,35 


1089(a)(2)  96-374,  amended   Education  Amendments  of  1980 
by  97-35, 
97-301 


25,35 


1221-3(e)   95-561 


Education  Amendments  of  1978 


24 


1232(d)(1)    93-380,    amended      Education   Amendments   of    1978 
by    94-142 
94-482 
96-374 
96-35 


25 


3474 


96-88 


ISept.    of   Education  Organization  24 

Act 


22     441 


54  Stat.  4 


Neutrality  Act 


1431  note   80-402 


United  States  Information  and 
Educational  Exchange  Act  of 
1948 


36 


2151a 


94-161 


International  Development  and 
Food  Assistance  Act  of  1975 


2151n 


94-161 


2314(g)(4)    94-329 
(C) 


2429a  97-113 


2776(b)  94-329 


91 


Pub.  L. 
Title   Section      No. 


Popular  Name 


Page 


2304(c)(3)  94-329 


International  Security  Assistance 
and  Arms  Control  Act  of  1976 


2367 


87-195 


Foreign  Assistance  Act  of  1961 


2385(b)     95-424 
(2) 


International  Development  &  Food      16 
Assistance  Act  of  1978 


2429(b)(2)  97-113 


International  Security  and  Develop-    4 
ment  Cooperation  Act  of  1981 


2441  note   94-110 


H.R.  J.  Res.  683 


2587(b)     87-297 


Arms  Control  and  Disarmament  Act 
of  1961 


2753(d)(2)  95-92 


International  Security  Assistance 
Act  of  1977 


2753(d)(2)  97-113 
(B) 


International  Security  and  Develop-   4 
ment  Cooperation  Act  of  1981 


2755(d)     94-329 


International  Security  Assistance 
and  Arms  Control  Act  of  1976 


2776(c)(2)  96-533 


International  Development  and 
Security  Cooperation  Act  of  1980 


92 


Pub.  L. 
Title   Section      No. 


2796b 


97-113 


Popular  Name 


International  Security  and 
Development  Corporation 
Act  of  1981 


Page 
4 


3223(f)     95-242 


Nuclear  Non-proliferation  Act 
Act  of  1978 


14 


3224a      95-238 


Dept.  of  Energy  Act  of  1978 —        10 
Civilian  Applications 


23     104(b)(5)   94-280 
(A) 


Federal  Aid  Highway  Act  of  1976 


22 


402(j)      97-35 


Omnibus  Budget  Reconciliation  Act     30 
of  1981,  Amendment  to  Highway 
Safety  Programs 


25   •  15 


87-279 


Government-Owned  Utilities  Used      20 
for  Bureau  of  Indian  Affairs 


165 


87-283 


Restoration  of  Indian  Tribes  of      20 
Unclaimed  Payments,  1961 


386a 


72-240 


903d(b)     93-197 


Act  of  July  1,  1932 
Menominee  Restoration  Act 


21 


20 


1402(e)     93-134,  amended   Indian  Claims  Judgment  Funds         20 
by  97-164,       Act 
97-458 


1405       93-134,  amended   Indian  Claims  Judgment  Funds         20 
by  97-164,       Act 
97-458 


Pub.  L. 

Title 

Section 
2018 

No. 

95-561 

26 

9009(c) 

93-443, 

amended  by 
94-283 

9039(c) 

93-443, 
amended  by 
94-283 

93 

Popular  Name 

Education  Amendments  of  1978 


Federal  Election  Campaign  Act 
Amendments 


\ 


Page 
21 
26 

26 


H 


:?.. 


28     2076 


93-595 


Federal  Rules  of  Evidence 


26 


29     1322(a)      96-364 


Multiemployer  Pension  Plan 
Amendments  of  1980 


27 


30     185(u)      93-153 


Trans-Alaska  Pipeline  Authoriza- 
tion Act 


31     1322 


95-523 


Full  Employment  and  Balanced 
Growth  Act  of  1978 


35 


33     579 


93-251 


Water  Resources  Development 
Act  of  1974 


16 


1602(d)     95-75 


International  Navigational 
Rules  Act  of  1977 


30 


38  219   note        96-151 


Veterans'  Health  Program  Exten-      7 
sion  and  Improvements  Act  of  1979 


40     616(d)(4)   92-520 


Dwight  D.  Eisenhower  Memorial 
Bicentennial  Civic  Center 
Act 


27 


viii 


94 


Pub.  L. 
Title   Section      No. 


Popular  Name 


Page 


874(d) 


92-578 


Pennsylvania  Avenue  Redevelopment     27 
Corporation  Act  of  1972 


42     433(e)(2)   95-216 


Social  Security  Amendments  of 
1977 


30 


602  note    94-88 


Amendments  to  Social  Security        29 
Act  Child  Support  Provisions 


2071       83-703,  amended   Atomic  Energy  Act  of  1954 
by  8  5-479 
85-681 
93-485 


13 


2074(a)     93-377,  amended   Atomic  Energy  Act  Amendments 
by  93-485        of  1974 


14 


2078       85-79,  amended   Atomic  Energy  Act  Amendments 
by  88-489        of  1957 


13 


2091       83-703,  amended  Atomic  Energy  Act  of  1954 
by  85-479, 
85-681, 
93-485 


13 


2153(c)     83-703,  amended 
&  (d)      by  85-479, 
85-681, 
93-485, 
95-242 


13 


-  Ix 


95 


Pub.  L. 
Title  Section      No. 


Popular  Name 


Page 


2155(b)     95-242 


2157(b>     95-242 


Nuclear  Non-Proliferation  Act 
of  1978 


14 


14 


2158 


95-242 


14 


2160(f)     95-242 


14 


2201 


88-489 


Atomic  Energy  Act  Amendments 
of  1964 


13 


2204        83-703,  amended   Atomic  Energy  Act  of  1954 
by  85-479, 
85-681, 
93-485 


13 


3535(o)     95-557 


Housing  and  Community  Develop-       30 
ment  Amendments  of  1978 


5911 


93-577 


Federal  Nonnuclear  Energy 
Research  and  Development  Act 
of  1974 


5919(m)     95-238 


Dept.  of  Energy  Act  of  1978 —        10 
Civilian  Applications 


6239(a)  &   94-163 

(e) 


Energy  Policy  and  Conservation       10 
Act 


96 


Pub.  L. 
Title   Section      No. 


Popular  Name 


Page 


6240 


96-294 


Energy  Security  Act,  amending 
Energy  Policy  and  Conservation 
Act 


6261(b)  &   94-163 
(d) 


Energy  Policy  and  Conservation 
Act 


10 


8722(d)(2)  96-294 

&    (3) 


Energy  Security  Act,  U.S.  Synthe-    11 
tic  Fuel  Act  of  1980 
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11 
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11 
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8741(d)  96-294 
8779       96-294 


11 


11 
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43     504 
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Act  to  expedite  the  rehabili-        18 
tation  of  Federal  reclamation 
projects 
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Act  to  facilitate  the  construction    18 
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1337(a)(4)  95-372 
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10 
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tions — Colorado  River  Basin 
Salinity  Control  Act 
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Alaska  National  Interest  Lands       19 
Conservation  Act 


1713(c)     94-579 


Federal  Land  Policy  and  Management    17 
Act  of  1976 


1714(c)(1)  94-579 
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Enactment  of  title  44,  U.S.  Code,     36 
"Public  Printing  and  Documents" 
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Presidential  Recordings  and 
Materials  Preservation  Act 


28 
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97-35 


Omnibus  Budget  Reconciliation        29 
Act  of  1981,  Rail  Passenger 
Service  Act 
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97-35 


29 


48     1705(c)     93-435 


Conveyance  of  submerged  lands 
to  Guam,  Virgin  Islands,  and 
American  Samoa 


19 


49     334 


97-449 


Revisions  of  Title  49,  U.S.C. 


22 


1552(f)     95-504 


Airline  Deregulation  Act  of  26 

1978 


50     403  note    88-643 


Central  Intelligence  Agency 
Retirement  Act  of  1984  for 
Certain  Employees 


15 


502 


81-60 


Long-Range  Proving  Grounds  for 
Guided  Missiles,  1948 


1431 


93-155 


Dept .  of  Defense  Appropriation 
Authorization  Act,  of  1974 


1544 


93-148 


War  Powers  Resolution 


1622 


94-412 


National  Emergencies  Act 
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1706(b)     95-223 


International  Emergency  Economic 
Powers  Act 


50     454(k)      82-51 
app. 


Universal  Military  Training 
and  Service  Amendments  of  1981 


468 


93-155 


Dept.  of  Defense  Appropriation 
Authorization  Act,  1974 


1917 


80-395 


1941g      83-205 


Taft  Anti-Inflation  Law 


Rubber  Producing  Facilities 
Disposal  Act  of  1953 


24 
6 


2091(e)     96-294 
(1)(B) 


Energy  Security  Act,  Defense 
Production  Act  Amendments  of  1980 


2092 


93-155 


Dept.  of  Defense  Appropriation 
Authorization  Act,  1974 


2095 


96-294 


Energy  Security  Act,  Defense 
Production  Act  Amendments  of  1980 


2096 


96-294 


2166(b)     81-774 


Defense  Production  Act  of  1950 


2168(h)(3)  91-379 


Defense  Production  Act  Amendments,     5 
1970 


2403-1(0   93-365 


Export  Administration  Act, 
amended  by  Dept.  of  Defense 
Appropriation  Authorization 
Act,  1975 


hi 


2406(g)(3)  96-72 
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Export  Administration  Act  of  1979     9 


93-198 


District  of  Columbia  Self- 
Government  and  Governmental 
Reorganization  Act 


23 


94-187 


Energy  Research  and  Development 
Administration  Authorization  Act 


12 


95-625 


National  Parks  and  Recreational 
Act  of  1978 


17 


96-122 


District  of  Columbia  Retirement 
Reform  Act 


23 


96-164 


Dept .  of  Energy  National  Security    12 
and  Military  Applications  of 
Nuclear  Energy  Authorization 
Act  of  1980 


96-540 


Dept.  of  Energy  National  Security    12 
and  Military  Applications  of 
Nuclear  Energy  Authorization 
Act  of  1981 


97-88 


Energy  &  Water  Development 
Appropriations  Act,  1982 


31 


97-90 


Dept.  of  Energy  National  Security    12 
and  Military  Applications  of 
Nuclear  Energy  Authorization 
Act  of  1982 
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97-92 


Joint  resolution  making 
continuing  appropriations  for 
fiscal  year  1982 


34 


97-100 


Appropriations — Dept .  of 
Interior—Fiscal  Year  1982 


31 


97-101 


Dept.  of  HUD— Independent 
Agencies  Appropriations  Act, 
1982 


32 


97-121 


Foreign  Assistance  and  Related 
Programs  Appropriations  Act, 
1983 


34 


97-257 


Supplemental  Appropriations  Act, 
1982 


34 


97-272 


Dept.  of  Housing  and  Urban 
Development  —  Independent 
Agencies  Appropriation  Act, 
1983 


32 


97-324 


National  Aeronautics  &  Space 
Administration  Authorization 
Act,  1983 


36 


97-369 


Dept.  of  Transportation  and 
Related  Agencies  Appropriations 
Act,  1983 


33 
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97-377 


Further  Continuing  Appropria- 
tions Act,  1983 


35 


97-378 


District  of  Columbia  Appropria- 
tions Act,  1983 


34 


97-394 


Dept.  of  Interior  and  Related        31 
Agencies  Appropriations  Act,  1983 


97-415 


Nuclear  Regulatory  Commission 
Authorization  Act,  1983 


14 


98- 


Dept.  of  Housing  and  Urban  Develop-   36 
ment  —  Independent  Agencies  Appro- 
priations Act,  1984 


98-45 


National  Aeronautics  and  Space 
Administration  Authorization 
Act,  1974 


33 
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Mr.  Hall.  Thank  you  very  much  for  your  very  detailed  presenta- 
tion. 

I  notice  in  the  appendix  that  you  have  made  a  part  of  this  pres- 
entation you  mention  the  War  Powers  Act,  and  you  indicate  that 
in  your  opinion  Chadha  has  no  impact  on  the  constitutional  issues 
raised  by  this  provision.  That  is  on  page  1  of  the  index,  top  of  the 
page. 

Do  you  believe  that  the  President  still  has  the  power  under  the 
War  Powers  Act  to  act  without  any  possibility  of  a  legislative  veto 
by  the  Congress? 

Mr.  ScHMULTS.  I  am  sorry,  Mr.  Chairman.  What  reference  have 
you  made  on  page  1  of  the  index? 

Mr.  Hall.  It  is  at  the  top.  It  is  "Foreign  Affairs  and  National  Se- 
curity." 

Mr.  ScHMULTS.  Right. 

Mr.  Hall.  And  under  that  is  "A,  War  and  National  Defense, 
War  Powers  Resolution." 

Mr.  ScHMULTS.  Yes,  fine. 

Well,  these  lists  are  those  statutes  containing  a  legislative  veto 
provision.  This  is  really  more  in  the  nature  of  an  inventory.  There 
are  no  conclusions,  and  one  should  not  attempt  to  draw  any  conclu- 
sions from  this  inventory. 

I  think  that  each  law  is  going  to  have  to  be  examined,  as  I  said 
in  my  testimony,  on  a  case-by-case  basis  to  see  basically  what  Con- 
gress intended,  whether  it  is  evident  from  the  statute  that  Con- 
gress intended  there  not  be  severability,  for  example.  This  analysis 
will  be  an  ongoing  one  that  presumably  will  be  undertaken  by  us 
in  the  executive  branch  and  you  in  the  Congress  as  the  need  arises. 

But  I  don't,  by  listing  the  war  powers  here,  intend  to  draw  any 
conclusion  as  to  any  particular  provision  in  that  act,  surviving  or 
not  surviving. 

Mr.  Hall.  You  imply  that  independent  regulatory  commissions 
are  not  "politically  accountable."  However,  as  I  am  sure  you  are 
aware,  a  new  President  appoints  and  can  remove  the  chairman  of 
all  but  one  of  these  commissions,  and  it  is  the  chairman  who  gener- 
ally controls  the  staff  of  these  commissions. 

For  example,  the  activities  of  the  Federal  Trade  Commission 
have  been  substantially  changed  under  Chairman  Miller,  who  was 
appointed  by  President  Reagan. 

Is  it  therefore  accurate  to  portray  these  agencies  as  completely 
beyond  the  control  of  the  President — these  independent  agencies? 

Mr.  ScHMULTS.  Well,  I  think  there  is  obviously  some  ability  to 
persuade  on  the  part  of  a  President,  but  after  the  President  makes 
his  appointments  to  those  commissions  they  are  independent  in  the 
sense  that  they  are  not  subject  to  his  overall  management  control, 
as  are  the  executive  branch  agencies,  and  all  I  was  suggesting 
there  is  that  these  agencies  are  then  not  accountable  to  politically 
elected  people,  either  to  the  President  or  to  the  Congress. 

Now,  Congress,  of  course,  with  the  participation  of  the  President, 
can  pass  laws  to  direct  what  those  agencies  ought  to  do  or  ought 
not  to  do,  but  they  are  not  subject  to  the  overall  direction  of  the 
President. 
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Mr.  Hall.  If  the  independent  commissions  were  altered  and 
made  part  of  the  executive  branch,  how  would  this  increase  con- 
gressional control  of  agency  activities? 

Mr.  ScHMULTS.  Well,  I  think,  as  a  practical  matter,  congressional 
control  might  not  be  improved  substantially,  but  certainly  Presi- 
dential control  would  be,  and  so  the  President,  working  with  the 
Congress,  could  exercise,  I  think,  greater  oversight  over  the  activi- 
ties which  are  now  conducted  by  the  independent  agencies. 

Second,  congressional  oversight  would  be  improved  because  those 
activities  would  be  coordinated  with  related  activities  that  the  ex- 
ecutive branch  and  its  agencies  undertake,  and  therefore,  I  think 
oversight  on  the  part  of  both  branches  would  be  improved. 

It  would  be  a  better  ordering  of  priorities,  I  think,  too. 

Mr.  Hall.  Do  you  believe  that  Congress  should  take  immediate 
action  to  resolve  the  issue  of  severability  regarding  laws  that  cur- 
rently contain  legislative  veto  provisions  that  were  invalidated  by 
Chadha? 

Mr.  ScHMULTS.  No;  I  don't  think  Congress  should  take  immediate 
action.  I  think  we  should  look  very  carefully  at  these  laws,  I  would 
suggest  that  you  would  take  a  look  at  them  and  see  which  ones,  if 
any,  you  think  ought  to  be  amended.  I  don't  know  that  any  imme- 
diate action  would  be  called  for. 

As  I  said  in  my  testimony,  the  executive  branch  intends  to 
comply  with  the  report-and-wait  provisions  of  these  laws.  So  I  don't 
think  there  is  any  sense  of  urgency.  I  think  problems  will  arise 
under  some  of  these  laws  that  may  require  immediate  action  by 
the  Congress  and  perhaps  consultation  with  the  Executive,  but  I 
don't  see  any  need  to  take  any  blanket  action  now.  I  think  we 
ought  to  consider  these  laws  very  carefully  and  decide  what  addi- 
tional mechanisms,  if  any,  Congress  would  like  to  employ. 

Mr.  Hall.  What  precisely  does  the  administration  recommend, 
or  have  you  reached  any  decision  yet? 

Mr.  ScHMULTS.  Well,  I  think  there  are  a  variety  of  things.  When 
you  say  what  do  we  recommend,  I  would  think  that  that  question 
really  can't  be  answered  in  the  abstract.  There  may  be  some  action 
that  ought  to  be  taken  because  of  the  invalidity  of  portions  of  some 
laws,  but  I  think  as  a  general  matter  there  is  nothing  that  we  are 
prepared  to  recommend  right  now. 

I  think  the  effect  of  the  decision,  though,  overall,  will  be  benefi- 
cial because  I  suspect  that  one  of  the  immediate  results  will  be  that 
Congress  will  be  more  careful  in  enacting  specific  directions.  Our 
laws  will  be  less  ambiguous,  as  the  legislative  veto  device  is  no 
longer  available.  I  think  this  will  mean  that  the  Executive  and  the 
Congress  will  have  to  work  together  to  devise  more  precise  laws.  I 
think  that  will  be  a  benefit  to  all  Americans. 

Mr.  Hall.  What  is  your  position  on  the  feasibility  of  the  Bump- 
ers amendment? 

I  ask  that  question  because  some  of  the  subsequent  testimony 
states  that  the  Bumpers  amendment  will  really  not  be  too  substan- 
tial under  what  needs  to  be  done  in  the  future. 

Mr.  ScHMULTS.  I  guess  I  don't  really  see  the  Bumpers  amend- 
ment as  being  an  answer,  if  that  is  what  you  are  looking  for,  as 
you  can  no  longer  use  the  legislative  veto. 
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I  really  think  any  problems  that  arise  as  a  result  of  the  Chadha 
decision  ought  to  be  worked  out  by  cooperation  between  the  execu- 
tive branch  and  the  Congress,  and  to  say  that  somehow  we  can  im- 
prove our  system  of  regulation  by  referring  more  of  these  questions 
to  the  courts  I  think  is  an  erroneous  conclusion. 

I  really  think  that  it  will  it  mean  more  delay  and  more  uncer- 
tainty, which  will  not  be  beneficial  to  Americans  or  the  regulatory 
process.  I  think  the  need  is  to  have  more  effective  oversight  by  the 
Congress  and  the  Executive.  To  invite  the  third  branch  of  Govern- 
ment into  this  process  without  taking  those  steps  that  you  and  we 
ought  to  undertake  I  believe  would  make  matters  worse  and  not 
better. 

Mr.  Hall.  Thank  you,  Mr.  Schmults.  I  yield  to  the  gentleman 
from  California,  Mr.  Herman. 

Mr.  Berman.  Thank  you,  Mr.  Chairman. 

My  general  reaction  to  your  testimony  is  that  you  sort  of,  on 
behalf  of  the  administration,  turned  Republican  philosophy  on  its 
head  with  respect  to  your  reactions  to  this  decision,  and  I  would 
have  loved  to  have  heard  the  comments  of  the  President  when  he 
was  a  candidate  or  when  he  was  watching  Presidents  Johnson  or 
Carter  exercising  Executive  power  and  what  role  Congress  should 
be  playing  in  that  exercise  of  power. 

You  seem  to  be  saying,  with  the  exception  of  these  independent 
commissions,  at  this  particular  point  there  is  no  particular  need  for 
any  kind  of  congressional  action.  Either  no  particular  power  was 
lost  by  virtue  of  that  decision,  or  there  is  no  urgent  need  to  reas- 
sert some  power  that  was  lost. 

My  first  question  is.  When  you  say  through  the  use  of  an  expedit- 
ed joint  resolution  procedure  the  legislative  and  executive  branches 
can  together  insure  greater  control  over  rules  issued  by  such  com- 
missions, you  are  talking  about  the  independent  commissions,  and 
presumably  that  would  apply  to  any  executive  department  as 
well 

Mr.  Schmults.  Yes. 

Mr.  Berman^  Could  you  develop  that  a  little  more,  given  the  fact 
that  there  has  always  been  the  authority  to  knock  down  specific 
rules  or  regulations  of  an  independent  commission  or  a  department 
as  exceeding  the  authority  delegated  to  it  by  the  congressional  en- 
actment. 

What  is  this  procedure  now  that 

Mr.  Schmults.  Well,  I  think  part  of  the  problem  is  the  way  Con- 
gress is  organized.  I  state  this  with  all  due  respect — but  I  think 
what  I  am  really  talking  about  here  is  that  part  of  the  problem  of 
coming  to  grips  with  excessive  regulation  on  the  part  of  the  Con- 
gress is  the  way  Congress  has  organized  itself,  with  its  committee 
and  subcommittee  structure,  so  that  oversight  of  the  regulatory 
process  is  difficult. 

For  example,  one  committee  with  oversight  responsibility  has 
some  concern  with  what  an  agency  that  it  has  oversight  over  is 
doing.  It  is  very  difficult  to  get  something  through  the  Congress. 
There  may  be  other  committees  with  some  jurisdiction.  It  is  awk- 
ward to  get  a  law  passed.  I  think  that  is  why  there  has  been  a 
resort  to  the  legislative  veto  device. 
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I  am  really  not  suggesting  any  more  than  that  Congress,  if  it 
wanted  to  organize  itself  to  deal  rapidly  and  specifically  with  prob- 
lems of  excessive  rulemaking,  could  set  up  a  select  committee  that 
would  review  these  rules,  and  would  have  as  one  of  its  principal 
functions  reviewing  these  rules,  as  part  of  an  expedited  legislative 
process. 

There  was  a  suggestion  made  along  that  line  in  the  96th  Con- 
gress by  the  Committee  on  Rules,  which  considered  a  recommenda- 
tion on  the  establishment  of  procedures  for  congressional  review  of 
agency  rules.  It  recommended  something  along  that  line,  that  is,  a 
select  committee  that  could  deal  rapidly  with  excessive  rulemak- 
ing. 

Something  like  this  could  be  done,  and  that  was  what  I  was  sug- 
gesting in  my  testimony. 

Mr.  Berman.  Can  you  give  me  an  example  of  something  that 
would  be  generally  recognized  as  excessive  rulemaking  that  really 
doesn't  come  right  down  to  a  matter  of  philosophy,  that  it  is  the 
same  policy  committees  in  Congress  which  put  in  the  legislative 
veto,  which  probably  originally  and  perhaps  even  in  that  enact- 
ment that  contains  the  legislative  veto  create  the  authority  for  a 
particular  agency  to  promulgate  rules? 

My  own  guess  is  that  to  the  extent  there  is  a  slowness  in  Con-' 
gress  to  respond,  it  may  be  because  of  a  conflict  over  the  value  of  • 
those  particular  regulations  from  a  philosophical  point  of  view. 

I  have  a  hard  time  understanding  this  notion  of  excessive  rule- 
making in  the  abstract  and  how  you  can  separate  it  from — to  the 
extent  that  people  want  to  see  certain  kinds  of  mandatory  require- 
ments in  automobiles  and  the  like,  and  don't  mind  governmental 
intervention  in  the  private  sector  and  the  marketplace  to  achieve 
that,  they  don't  consider  that  that  particular  agency  is  engaged  in 
excessive  rulemaking. 

Mr.  ScHMULTS.  Oh,  I  agree  with  you.  No,  I  was  just  using  exces- 
sive rulemaking  as  one  category  where  an  expedited  legislative 
review  mechanism  could  be  instituted.  One  example  would  be  the 
"used  car"  rule,  when  apparently  both  Houses  of  Congress  felt, 
that  excessive  rulemaking  was  present.  There  were  many  who 
didn't  agree  with  that. 

I  was  just  using  that  by  way  of  illustration. 

Mr.  Berman.  What  is  this  expedited  joint  resolution  procedure 
that  you  referred  to? 

Mr.  ScHMULTS.  Well,  as  I  understand  it.  Congress  would  set  up  a 
select  committee  with  broad  responsibility  to  review  Federal  rule- 
making. 

I  am  not  urging  this,  incidentally.  I  am  just  citing  this  as  an  ex- 
ample of  a  technique  that  could  be  used  if,  indeed.  Congress  was    J 
searching  for  a  technique. 

The  committee  would  be  responsible  for  monitoring  on  a  continu- 
ing basis  the  issuance  of  rules  by  Federal  agencies.  It  would  issue 
reports,  as  I  understand  it — and  I  am  not  reading  from  the  commit- 
tee reprint — and  refer  the  report  to  the  standing  committee  having 
legislative  jurisdiction  over  the  agency.  The  agency  would  then  be 
required  to  report  to  that  House  committee,  saying  that  it  had  read 
the  report  of  the  select  committee  and  commenting  on  it.  Presum- 
ably this  would  be  a  somewhat  more  rapid  process  for  Congress  to 
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pass  a  joint  resolution  giving  the  agency  a  new  direction,  perhaps — 
to  take  an  example — not  to  issue  the  rule  that  it  had  just  issued  or 
to  rescind  the  rule. 

I  think  what  I  am  saying  here  is  that  Congress  has  very,  very 
strong  powers,  both  through  its  authority  to  enact  a  law,  to  amend 
a  law,  through  congressional  oversight,  through  the  appropriations 
process,  and  through  other  devices — such  as  report-and-wait  de- 
vices, if  that  is  what  one  wanted  to  impose — to  exercise  consider- 
able control  over  the  issuance  of  rules  by  executive  branch  and  in- 
dependent agencies. 

And  so,  we  really  don't  see  the  loss  of  the  legislative  veto  device 
as  being  nearly  as  bad  as  the  characterization  given  by  Congress- 
man Levitas  who  said  it  was  a  train  wreck,  or  something  to  that 
effect.  I  just  don't  see  it  that  way. 

Mr.  Berman.  I  am  not  sure  I  disagree  with  you  at  all,  except 
that  there  is  one  loss  of  power,  and  that  is  the  ability,  without 
Presidential  approval  and  absent  the  votes  necessary  to  override  a 
veto  in  both  Houses,  to  nullify  some  specific  Executive  action.  That 
is  the  major  loss  of  power,  I  would  guess. 

Mr.  ScHMULTS.  Well,  that  is  not  really  a  loss  of  power.  I  think 
what  the  Supreme  Court  said  is  that  the  President  as  an  integral 
part  of  the  legislative  process  this  was  intended  by  the  framers  to 
be  a  specific  procedure  to  be  followed.  If  you  want  to  read  the 
President  out  of  the  legislative  process  you  have  to  override  his 
veto,  and  the  Constitution  provides  a  mechanism  for  reading  him 
out  of  the  process. 

Mr.  Berman.  Well,  it  is  sort  of  a  "chicken  and  egg''  argument. 

Mr.  ScHMULTS.  Well,  not  anymore,  not  since  we  have  had  the  de- 
cision of  the  Supreme  Court. 

Mr.  Berman.  OK.  I  wasn't  quite  sure  I  understood  your  com- 
ments in  response  to  the  chairman's  questions  regarding  the  effect 
of  this  decision  on  the  War  Powers  Act. 

Looking  at  the  summary  you  prepared,  you  talked  about  three 
aspects  of  that  act,  and  you  seem  to  be  saying  that  Chadha  has  no 
impact  on  the  constitutional  provisions.  Of  any  of  those  provisions 
or  just  on  the  latter  ones? 

In  other  words,  on  the  requirement  that  the  concurrent  resolu- 
tion, in  the  absence  of  declaration  of  war  or  some  specific  statutory 
authorization.  Congress,  by  concurrent  resolution,  may  require  the 
removal  of  U.S.  Armed  Forces  engaged  in  foreign  hostilities? 

Mr.  ScHMULTS.  Yes;  that  is  clearly  a  legislative  veto  that  presum- 
ably falls  under  the  Chadha  decision. 

Mr.  Berman.  Then  why  do  you  say  these  requirements 

Mr.  Schmults.  But  there  are  other  requirements 

Mr.  Berman.  Well,  why  do  you  say  these  requirements  are  not 
affected  by  Chadha? 

Mr.  Schmults.  Because,  assuming  the 

Mr.  Berman.  That  you  never  thought  it  was  constitutional? 

Mr.  Schmults.  No;  assuming  the  legislative  veto  provision,  the 
concurrent  resolution  provision,  is  severable — and  it  probably  is. 
My  recollection  is  that  the  war  powers  resolution  has  a  severability 
clause. 

Mr.  Berman.  I  am  sorry,  you  are  saying  that  only  the — I  see,  you 
do  think  that  part  is  knocked  out  by  Chadha. 
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Mr.  ScHMULTS.  Yes. 

Mr.  Berman.  It  is  the  second  part  about  consultations  and  re- 
ports which  is  not  knocked  out? 

Mr.  ScHMULTS.  Yes;  I  believe  that  remains  effective. 

Mr.  Berman.  I  see. 

The  resolution  also  requires  withdrawal  of  Armed  Forces.  By  the 
resolution,  are  you  now  referring  to  the  War  Powers  Act? 

Mr.  ScHMULTS.  Right. 

Mr.  Berman.  After  60  days,  unless  Congress  affirmatively  au- 
thorizes troops  to  remain  by  legislation — that  stands  even  after 
Chadha? 

Mr.  ScHMULTS.  We  believe  that  is  unaffected  by  Chadha. 

Mr.  Berman.  Thank  you  very  much.  I  have  no  further  questions, 
Mr.  Chairman,  at  this  time. 

Mr.  Hall.  The  gentleman  from  Massachusetts  is  recognized. 

Mr.  Frank.  Thank  you. 

As  I  understand  it — I  apologize  for  being  late,  but,  as  I  suggested 
to  the  chairman,  we  are  probably  the  only  people  in  the  House  who 
are  working  today.  So  I  don't  know  whether  to  apologize  for  being 
late  or  to  be  proud  of  being  here  at  all. 

Mr.  ScHMULTS.  That  is  a  good  sign. 

Mr.  Frank.  But  as  I  understand  as  I  read  your  testimony,  your 
position  is  that  we  should  not  take  any  actions  at  this  point  with 
regard  to  severability,  et  cetera,  or  did  I 

Mr.  ScHMULTS.  Well,  as  a  general  matter,  yes.  Well,  let  me  say  I 
don't  think  there  is  any  need  to  take  any  immediate  action.  We 
haven't  identified  any  crisis  or  any  need  to  take  immediate  action. 

It  may  well  be  that  you  will  find  some  laws  as  problems  arise 
and  that  Congress  will  say,  well,  we  have  to  change  that  law. 

Mr.  Frank.  Yes;  would  abstention  from  immediate  action  on  our 
part  be  accompanied  by  abstention  on  the  administration's  part 
from  any  action  that  takes  advantage  of  the  decision? 

Mr.  ScHMULTS.  Well,  I  don't 

Mr.  Frank.  Because  I  think  one  is  going  to  trigger  the  other 
pretty  quick. 

Let's  take  the  Impoundment  Act.  Is  it  the  administration's  inten- 
tion to  proceed  now  to  defer  spending  without  there  being  any  con- 
gressional power  to  deal  with  that? 

Mr.  ScHMULTS.  The  administration  intends  to — let  me  say — pro- 
ceed very  carefully  and  cautiously,  not  to  take  any  advantage  of 
the  decision.  It  intends,  as  I  said  in  my  testimony,  to  continue  to 
report  to  Congress,  to  carry  out  the  waiting  provisions,  and  to  con- 
sult with  members  of  the  Budget  and  the  Appropriations  Commit- 
tees on  these  deferral  issues. 

Mr.  Frank.  That  is  all  good,  but  it  is  not  specific  enough. 

Is  it  your  intention  to  proceed  with  deferrals?  And  then,  as  I  un- 
derstand the  way  it  works,  the  administration  could  not,  assuming 
that  they  don't  find  severability — or  they  do — that  you  could  defer 
spending  and  the  only  way  we  could  deal  with  that  would  be  how — 
a  new  appropriations? 

I  mean,  how  would  we  undo  a  deferral  if  the  administration  went 
ahead  and  deferred  some  money  that  had  been  duly  appropriated? 

Mr.  ScHMULTS.  I  guess  you  would  have  to  pass  a  law  directing 
that  the  money  be  spent,  assuming  severability,  as  you  have  said. 
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Mr.  Frank.  And  you  could  defer  that. 

Mr.  ScHMULTS.  I  believe 

Mr.  Frank.  Then  what  would  stop  them  from  deferring  that? 
What  would  stop  them  from  deferring  that  if  there  is  an  inherent 
deferral  authority? 

Mr.  ScHMULTS.  Well,  I  don't  know.  You  could  make  that  clear  in 
the  law,  I  assume,  but  let  me 

Mr.  Frank.  Well,  doesn't  that  mean  we  have  to  change  the  law? 

Mr.  ScHMULTS.  But  before  we — well 

Mr.  Frank.  It  seems  to  me  that  is  a  clear  case  of  a  law  that  we 
ought  to  change  now,  because  we  have  got  a  situation  now  where 
you  can  on  the  part  of  the  administration  take  funds  that  have  al- 
ready been  appropriated,  have  either  been  signed  by  the  President 
or  have  been  passed  over  his  veto,  and  decide  not  to  spend  them, 
and  it  used  to  be  that  that  was  subject  to  some  congressional  action 
and  no  longer  is.  Why  should  we  wait  on  that?  Isn  t  it  in  the  inter- 
est of  restoring  the  constitutional  balance? 

I  mean,  I  don't  think  that  is  usurpation  and  grasping  and  exces- 
sive power  for  us  to  say  that  funds  lawfully  appropriated  should 
not  now  be  not  spent  unless  Congress  concurs  in  that  action. 

Mr.  ScHMULTS.  Well,  I  think  that  is  something  that  the  Congress 
and  the  executive  branch  are  obviously  going  to  have  to  get  togeth- 
er on  how  that  issue  is  going  to  be  resolved. 

Mr.  Frank.  I  am  trying  to  do  that  right  now.  I  thought  that  was 
you  and  me  in  part.  [Laughter.] 

Mr.  ScHMULTS.  No;  but  there  may  be  different  ways  to  do  this. 
There  may  be  dollar  amounts  for  which  you  will  permit  deferrals 
or  not,  but  what  I  am  saying  is  it  is  the  administration's  intention 
to  carry  out  the  reporting  and  consultation  processes  and  other 
provisions  of  that  law  so  that  there  is  going  to  be  no  immediate 
action  the  Congress  has  to  take. 

Mr.  Frank.  There  will  be,  because  you  can  report  and  consult—- 
and  all  that  is  nice  and  sometimes  it  is  very  useful — but  the  fact  is 
that  you  still  would  have  the  power  to  defer  and  we  couldn't  do 
anything  about  it. 

So,  I  mean,  knowing  that  it  is  happening  is  not  the  same — unless 
you  mean  that  there  would  be  an  informal  consultation  process, 
and  then  in  case  there  were  vigorous  objections  from  appropriate 
people  on  the  Budget  and  Appropriations  Committees  you  would 
not  defer.  Is  that  what  you  mean? 

Mr.  ScHMULTS.  Well,  I  think  there  may  be  variety  of  ways  that 
we  could  handle  something  like  that.  For  example,  if  one  House  or 
two  Houses  passed  a  resolution  saying  "Don't  defer,"  we  might 
regard  that  as  an  advisory  opinion  that  we  would  follow.  So  that,  I 
think,  until  you  get  a  problem  that  arises,  I  guess  what  I'm 
saying 

Mr.  Frank.  But  we  have  a  problem.  Why  are  you  waiting  till 
after  you  defer  it?  Have  you  read  the  Constitution? 

Mr.  ScHMULTS.  Well,  if  Congress  wants  to  act  now,  that's  up  to 
Congress.  I'm  not  saying  that  it's  wrong  to  act.  I'm  just  suggesting 
that  there's  time  to  work  out  these  problems,  and  we  in  the  admin- 
istration  

Mr.  Frank.  What  I'm  saying  to  you  is  this:  There  is  time,  but 
how  much  time  depends  on  what  you're  doing.  If  you  have  said  on 
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behalf  of  the  administration,  "We  understand  that  this  a  compli- 
cated subject;  we  don't  want  anyone  to  rush  in,  and  we  think  you 
should  abstain."  And  therefore,  to  promote  that  spirit,  we  now  say 
to  you,  "We  will  not  use  that  deferral  power."  And  I  don't  say  that 
with  everjrthing,  because  of  these  things,  I  think,  congressional,  leg- 
islative— Executive  action  is  more  appropriate.  I  think  we  overuse 
the  legislative  veto.  But  when  we're  talking  about  the  appropri- 
ations process,  where  there  has  already  been  the  vote,  et  cetera — 
and  I  don't  think  anyone  would  argue  that  that  was  interference 
by  Congress  in  the  Executive  prerogative,  since  it  was  already  pre- 
viously congressionally  done — I  think  it  would  advance  the  cause  of 
abstention,  if  it  were  a  neutral  abstention.  And  you  say,  "Yeah, 
we'll  consent,  and  we'll  talk  to  you,  but  we  will  still  reserve  the 
right  to  do  what  we  want  to,"  then  I  am  inclined  to  think  that  we 
had  better  address  that  one  right  away,  because  you  say  "Wait  till 
the  problem  arises,"  by  which  time  it  may  be  too  late  for  us  to  pro- 
tect. And  we  know  that  there  are,  as  between  the  majority  in  the 
House  and,  say,  the  President,  different  views  about  where  to 
spend  money  and  how. 

Mr.  ScHMULTS.  I  didn't  say  we  reserve  the  right  to  do  what  we 
want  to.  You  said  that.  I  think  what  Director  Stockman  is  going  to 
do  will  be  to  consult  very  closely  with  the  Appropriations  Commit- 
tee and  with  the  other  committees. 

Mr.  Frank.  And  after  consulting,  will  he  go  ahead  and  defer  or 
not? 

Mr.  ScHMULTS.  Well,  I'm  not  prepared  to  answer  that  now,  but 
he  certainly  will  be  discussing  these  matters  with  those  commit- 
tees. 

Mr.  Frank.  But  not  everybody  in  Congress  is  on  the  Appropri- 
ations Committee. 

Mr.  ScHMULTS.  I  understand. 

Mr.  Frank.  And  we  don't  decide  these  things  just  by  consultation 
and  conversations  between — although  maybe  we'll  adopt  a  new 
constitutional  scheme,  and  we'll  have  a  new  commission  to  decide 
this.  But  it  seems  to  me  what  you're  saying  is  that  the  administra- 
tion will  not  say  that  it's  not  going  to  defer.  In  the  absence  of  that, 
then  I  think  we  have  to  go  ahead  and  deal  with  it.  And  that  may 
be  the  case  in  some  others. 

What  about  foreign  military  sales? 

Mr.  ScHMULTS.  Foreign  military  sales  is,  again,  something  that 
the  State  Department,  and  the  Defense  Department,  and  those 
other  agencies  in  the  administration  that  are  concerned  with  those 
items,  will  be  working  on  with  the  congressional  committees  that 
are  concerned  about  this.  I'm  not  prepared  to  say  today  precisely 
what's  going  to  happen  with  foreign  military  sales.  I  don't  think 
«  one  could  go  through  these  laws  and  decide  exactly  how  the  Con- 
gress or  the  Executive  ought  to  deal  with  them  now.  What  I'm  sug- 
gesting is  that  we  ought  to  develop  a  process  by  which  we  can  work 
closely  with  the  Congress  to  see 

Mr.  Frank.  But  General,  the  point  is  I  don't  think  I  can  develop 
the  process,  and  I  don't  like  the  legislative  veto  most  of  the  time. 
And  I  didn't  vote  for  it  when  it  came  up.  But  I  don't  think  we  can 
do  that  one-sidedly.  And  if  we  have — and  you  said  to  Mr.  Berman, 
well,  this  was  not  a  loss  of  power  by  Congress,  because  it  was  un- 
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constitutional  from  the  beginning.  It  may  not  have  been  a  loss  of 
power — maybe  James  Madison  would  not  have  been  surprised  to 
have  learned  that,  but  a  lot  of  people  who  served  in  the  Congress 
in  the  last  years  would  have  been.  I  mean,  de  facto.  Congress  now 
has  lost  authority  to  do  things  it  used  to  have.  That's  in  some  cases 
good,  in  my  judgment,  and  in  some  cases  bad. 

What  we  now  get  is — and  you  say  you  can't  go  through  these  one 
by  one.  What  I'm  saying  to  you  is  only  if 

Mr.  ScHMULTS.  No;  I  can't  do  it  now.  I  think  that's  what  we  have 
to  do — go  through  them  one  by  one. 

Mr.  Frank.  I  understand  that,  but  you've  given  us  a  bottom  line 
that  assumes  that.  You've  given  us  a  bottom  line  that  says,  "Look, 
you  guys  don't  have  to  do  anjrthing.  Wait  and  see."  I  think  that 
would  be  preferable,  but  what  I'm  saying  to  you  is,  if  the  adminis- 
tration begins  to  take  advantage  of  the  Chadha  decision  and  defers 
or  engages  in  a  particular  foreign  military  sale  that  might  other- 
wise be  controversial,  that  will  greatly  increase  the  pressure  on  us 
to  act.  And  I  think  we  would  have  a  better  chance  of  the  kind  of 
calm  and  rational  abstention,  if  we  knew  the  administration  was 
not  going  to  take  unilateral  advantage  of  this.  And  I  welcome  the 
fact  that  people  are  going  to  consult,  and  I'm  glad  I'm  never  one  of 
the  ones  consulted,  but  I  don't  care,  as  long  as  they're  talking  to 
somebody. 

The  fact  is,  that  if  you  are  still,  in  the  end,  going  to  reserve  the 
power  to  do  it,  then  I  think  it  becomes  less  easy  for  us  to  abstain. 

Mr.  ScHMULTS.  Yes;  what  I  said  was — perhaps  I  should  restate  it 
to  make  myself  clear.  It  is  not  that  you  don't  have  to  take  any 
action.  I  don't  see  any  need  to  take  any  immediate  precipitous 
action.  We  ought  to  wait  to  see  where  the  problems  come  up.  You 
suggested  deferral  may  be  an  early  problem  for  you.  The  way  to 
deal  with  this  is  the  same  way  we  enact  our  other  laws  or  take 
other  action  involving  both  the  Congress  and  the  President,  and 
that  is  to  work  together  to  devise  an  appropriate  solution.  If  you 
need  a  mechanism  to  deal  with  the  loss  of  the  legislative  veto,  to 
deal  with  one  that  gives  you  the  oversight  powers  and  responsibil- 
ities you  feel  that  you  have  to  exercise,  but  does  not  hamstring  the 
President  in  carrying  out  the  laws  and  executing  the  laws,  then  the 
legislative  process  should  be  utilized. 

So  ail  I  am  suggesting  is  not  that  you  don't  have  to  do  anything 
and  just  sort  of  leave  it  to  us  to  act,  but  rather  a  broad-scale  device, 
hastily  enacted,  may  not  be  the  right  thing,  because  these  laws 
may  have  to  be  handled  in  different  ways. 

Mr.  Frank.  I  agree.  General,  I  agree.  My  response  to  that  is,  I 
agree  completely,  but  if  the  administration  begins  to  use  particular 
grants  of  power  that  are  not  now  hindered  by  a  veto  that  used  to 
be,  that,  I  think,  makes  it  less  likely  that  we  will  abstain  and  more 
likely  that  people  will  feel  we  had  to  rush  in.  I  hope  we  can  both 
sit  back  and  do  them  one  at  a  time.  The  only  thing  I  would  say  is — 
well,  I  do  agree,  and  I'll  finish  with  this — that  there  is  an  aspect, 
clearly,  in  which  the  legislative  veto  was  an  intrusion  into  execu- 
tive prerogatives,  of  the  President's  ability  to  carry  out  the  law. 

I  don't  think  that's  true  of  the  area  of  deferral.  I  think  that  the 
very  recognition  of  a  deferral  is  a  legislative  grant  of  extraordinary 
power  to  the  President  to  go  back  to  something  that's  already  been 
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legislated,  the  power  of  the  purse  which  is,  presumably,  as  much 
congressional  as  executive,  and  say,  "OK,  without  a  new  law,  you 
can  undo  an  appropriations  bill."  That's  one,  I  think,  where  the 
case  for  congressional  action  is  the  strongest,  in  my  judgment. 

Mr.  ScHMULTS.  Yes;  well,  I  certainly  understand  that  point.  It 
may  be  that  you  will  want  to  eliminate  deferrals  in  their  entirety. 
There  may  be  some  other  way  to  deal  with  it  that  still  gives  the 
Executive  some  flexibility  in  the  area,  that's  all. 

Mr.  Frank.  Change  the  Director  of  OMB,  but  it's  probably 
through  another  form.  [Laughter.] 

Mr.  Hall.  I  recognize  Mr.  Karmol. 

Mr.  Karmol.  Mr.  Schmults,  on  page  5  you  mention  expedited 
joint  resolution  procedure  could  be  used  to  insure  greater  control 
over  the  independent  commissions. 

In  your  opinion,  is  there  any  constitutional  problem  with  a  pro- 
cedure which  would  bar  a  rule  of  an  executive  branch  or  independ- 
ent agency  from  taking  effect,  unless  it  was  approved  by  a  joint 
resolution  of  Congress? 

Mr.  Schmults.  No;  if  you  passed  a  law  saying  that  no  rule,  no 
proposed  rule  or  regulation  of  any  agency  can  be  affectuated  unless 
Congress,  in  turn,  passes  a  joint  resolution  which  requires  the 
President  to  sign  it  to  make  it  effective,  I  don't  think  that  would 
raise  a  constitutional  problem.  It  would  certainly  introduce  a  good 
deal  of  rigidity  and  inflexibility  into  the  administrative  process 
and,  indeed,  into  executive  branch  operations. 

I  certainly  would  not  be  in  favor  of  anything  like  that.  You 
would  obviously  have  to  build  in  exceptions  for  emergency  situa- 
tions and  other  things.  But  I  would  trust  there  would  be  better 
ways  to  deal  with  a  situation  than  that  one. 

Mr.  Karmol.  Mr.  Schmults,  the  law  that  you  refer  to,  or  the  bill 
that  you  refer  to  from  the  96th  Congress,  was  that  the  Moakley 
proposal? 

Mr.  Schmults.  Pardon  me,  the 

Mr.  Karmol.  Representative  Moakley's  proposal  you  referred  to? 

Mr.  Schmults.  I  m  not  sure  what  the  bill  number  is.  We  can  get 
you  that.  Mr.  Simms  tells  me  it  is;  yes.  This  reprint  is  from  the 
96th  Congress,  second  session.  I'm  sorry.  It's  March  1980. 

Mr.  Karmol.  If  it  is  not  possible  to  bring  the  independent  agen- 
cies "under  the  supervision  of  the  Presidency,"  as  you  suggest  on 
page  6,  do  you  believe  it  is  necessary  to  set  up  some  sort  of  expedit- 
ed review  procedure,  such  as  a  joint  resolution  enactment  or  disap- 
proval to  force  such  agencies  to  be  accountable  to  the  Congress  and 
the  President? 

Mr.  Schmults.  I  think  that  it  would  be  something  we  ought  to 
look  at  very  hard.  It  seems  to  me  to  be  a  way  that  Congress  could 
organize  itself  to  look  at  these  issues,  to  do  so  rapidly,  on  an  expe- 
dited basis.  I  think  it  eliminates  one  of  the  main  concerns  I  have 
about  some  of  the  other  procedures,  and  that  is,  long  delays  and 
uncertainty,  which  I  think  benefit  no  one.  So  if  there  is  a  desire  for 
more— for  extraordinary  oversight  mechanisms,  beyond  that  which 
the  Congress  already  has,  which  I  think  are  substantial— certainly 
something  like  this  is  a  procedure  that  I  think  we  ought  to  consider 
very  seriously. 

Mr.  Karmol.  Thank  you,  Mr.  Chairman. 
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Mr.  Hall.  Recognize  the  gentleman  from  Massachusetts. 

Mr.  Frank.  General,  just  one  question  in  terms  of  where  we 
are — the  sale  that  I  just  read  about  this  morning,  proposed,  to 
Taiwan  of  arms.  Is  that  one  of  those  that  would  have  been  covered 
by  a  veto  before  Chadha  and  will  not  now  be?  I  wasn't  sure. 

Mr.  ScHMULTS.  I  don't  know.  We  can  advise  you  on  that. 

Mr.  Frank.  There's  a  proposed  sale  of  $530  million  going  to 
Taiwan.  I'm  wondering  if  that  was  an  example  of  something  that 
would  have  been  under  the  foreign  military  sales  veto  and  no 
longer  is. 

Mr.  ScHMULTS.  I  am  not  familiar  with  that,  but  we  can  advise 
you  as  to  that. 

Mr.  Frank.  I  feel  a  little  better  that  you  didn't  know;  I  thought 
maybe  I  should,  so  now  I  don't  feel  so  bad. 

Mr.  Hall.  The  gentleman  from  California. 

Mr.  Herman.  The  gentleman  from  Massachusetts  asked  about 
the  military  sales.  I  assume  that  is,  in  your  appendix,  the  Interna- 
tional Security  Assistance  and  Arms  Control  Act  of  1976  and  the 
International  Security  Assistance  Act  of  1977.  Unlike  your  com- 
ments after  the  war  powers  resolution,  I  don't  see  any  indication  of 
whether  the  Justice  Department  feels  that  those  particular  proce- 
dures are  no  longer  relevant  in  the  wake  of  the  Chadha  decision. 

Can  you  give  us  an  opinion?  And  in  this  case,  you  have  what 
might  appear  to  be  a  legislative  veto,  but  you  also  have  an  excep- 
tion for  a  presidentially  certified  national  security  emergency,  and 
I'm  wondering  if  the  exception  to  the  procedure,  in  the  Justice  De- 
partment's opinion,  moves  that  out  of  an  impermissible  kind  of 
constraint  by  Congress  on  executive  branch  authority. 

Mr.  ScHMULTS.  Oh,  Mr.  Herman,  I'm  sorry.  I  really  am  not  pre- 
pared today  to  give  you  opinions  on  these  various  statutes,  but  I'd 
be  happy  to  provide  you  with  one  on  that. 

Mr.  Herman.  Given  what  you  did  with  the  war  powers  resolu- 
tion, to  follow  through  with  some  of  these  other  issues 

Mr.  ScHMULTS.  We  intend  to  do  that. 

Mr.  Herman.  OK,  I  think  that  would  be  helpful. 

[The  information  follows:] 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Attorney  Genera] 


Tlie  Depuly  Attorney  General 


WaMnglon.  D.C.  20530 
August    16,     1983 


Honorable  Sam  B.  Hall 
Chairman,  Subcommittee  on 

Administrative  Law  and  Governmental 

Relations 
Committee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman; 

The  purpose  of  this  letter  is  to  transmit  to  you  the 
transcript  of  my  testimony  before  your  subcommittee  on 
July  18,  1983,  regarding  the  decision  of  the  Supreme  Court 
in  INS  V.  Chadha,  No.  80-1832  (U.S.  June  23,  1983),  and  to 
respond  to  two  questions  asked  by  membejrs  of  the  Subcommittee 
during  my  testimony. 


During  my  tes 
the  sale  of  certai 
Mr.  Frank  had  read 
subject  to  a  "legi 
State  has  confirme 
approximately  S530 
to  the  provisions 
22  U.S.C.  S  2776{b 
observe  the  releva 
finally  consumated 


timony.  Representative  Frank  asked  whether 
n  arms  to  the  Taiwanese  government,  which 

about  in  that  morning's  newspaper,  was 
slative  veto"  device.   The  Department  of 
d  that  this  particular  sale,  involving 

million  in  arms,  would  have  been  subject 
of  S  36(b)  of  the  Arms  Export  Control  Act, 
).   The  Department  of  State  will,  of  course, 
nt  waiting  periods  before  that  sale  is 


Representative  Berman  asked  whether  the  Administration 
views  the  legislative  veto  devices  found  in  the  International 
Security  Assistance  and  Arms  Control  Act  of  1976  and  the 
International  Security  Assistance  Act  of  1977  as  severable 
from  the  substantive  powers  granted  in  those  two  particular 
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statvitrfes.   This  Department  does  regard  the  legislative  veto 
d^v^ces  in  those  two  statutes  as  severable;  their  severability 
was  discussed  in  Deputy  Secretary  of  State  Dam's  testimony 
before  the  House  COTunittee  on  Foreign  Affairs  on  July  20, 
1983,  a  copy  of  which  is  attached  for  the  Subcommittee. 

We  trust  that  the  information  above  will  be  helpful  to 
the  Subcommittee,  and  I  would  like  to  express  my  sincere 
appreciation  for  the  courtesy  shown  to  me  by  fhe  Subcommittee 
on  July  18. 


Edward  C.  "Schmults 
Deputy  Attorney  General 
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U.S.  Department  of  Justice 

OfTice  of  the  Deputy  Attorney  General 


Tke  Deputy  Allonwy  Ceneial  WashuitlOB.  DC.  20S30 

August  16,  1983 

,   Honorable  Clement  R.  Zablocki 

I   Chairman,  Committee  on  Foreign  Affairs 

House  of  Representatives 

Washington,  D.C.    20515 

Dear  Mr.  Chairman: 

The  purpose  of  this  letter  is  to  transmit  to  the  Ccmunittee 
the  transcript  of  my  testimony  before  the  Committee  on  July  20, 
1983,  regarding  the  Supreme  Court's  decision,  INS  v.  Chadha, 
No.  80-1832  (U.S.  June  23,  1983),  holding  legislative  veto 
devices  unconstitutional,  and  to  respond  to  a  question  asked 
by  a  member  of  the  Committee  durirtg  my  testimony  related  to 
potential  litigation  involving  proposed  arms  sales  (transcript 
at  pp.  28,  41). 

During  the  hearing.  Representative  Wynn  made  reference 
to  testimony  presented  to  the  Conmittee  on  July  19,  1983  by 
Mr.  Brand,  the  General  Counsel  to  the  Cleric,  House  of  Repre- 
sentatives. Mr.  Wynn  apparently  made  reference  to  material 
found  on  pages  12  and  14  of  Mr.  Brand's  prepared  statement  in 
which  Mr.  Brand  seemed  to  assume  the  following  hypothetical 
situation: 

The  President  would  transmit  to  Congress  a 
proposed  arms  sale;  Congress  would  pass  a  con- 
current resolution  disapproving  that  sale;  and 
the  President  would  thereafter  determine  either 
"to  formally  abide"  by  such  a  concurrent  reso- 
lution or  "to  informally  abide"  by  that  reso- 
lution by  refusing  to  approve  finally  the 
particular  arms  sale  involved. 

,   Mr.  Brand's  prepared  statement  goes  on  to  suggest  that  the 
"disappointed  defense  contractor"  would  be  able  to  challenge 
successfully  in  court  what  he  refers  to  as  this  "unconstitutional 
accommodation  between  the  branches  ..."  (Mr.  Brand's  statement 
at  13). 
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since  the  question  is  hypothetical  arid  assumes  an  entirely 
speculative  set  of  facts,  it  is  difficult  to  offer  a  definitive 
constitutional  analysis  to  Mr.  Brand's  scenario.   However,  for 
reasons  set  forth  briefly  at  pp.  41-42  of  the  transcript  of  the 
July  20  hearing,  I  believe  that  the  legal  challenge  contemplated 
in  Mr.  Brand's  prepared  statement  would  not  be  well  founded. 
Initially,  it  is  difficult  to  comprehend  how  the  accommodation 
between  the  Executive  and  Legislative  Branches  as  described  in 
Mr.  Brand's  hypothetical  situation  could  be  regarded  as  "uncon- 
stitutional." Indeed,  Mr.  Brand's  suggestion  that  it  could  be 
regarded  as  "unconstitutional"  would  draw  into  question  the 
execution  by  the  Executive  of  innumerable  statutes  under  which 
the  Executive  routinely  consults  with,  and  seeks  the  advice  of. 
Congress,  its  committees,  subcomittees ,  and  individual  Members, 
in  connection  with  specific  decisions.   I  believe  the  lack  of 
merit  of  such  a  suggestion  is  self-evident. 

Second,  even  assuming,  as  does  Mr.  Brand,  that  a  private 
defense  contractor  would  have  "standing"  in  the  constitutional 
sense,  in  that  his  business  would  have  suffered  measurable  injury 
based  on  the  President's  ultimate  decision  not  to  permit  that 
contractor  to  consummate  the  sale  of  arms  involved,  Mr.  Brand  also 
seems  to  assume  that  the  relevant  arms  sale  statute  would  be 
interpreted  by  the  courts  to  confer  a  statutory  right  of  action  on 
the  defense  contractor,  an  assumption  which  might  well  be  invalid. 
In  addition,  Mr.  Brand  appears  to  assume  that  the  federal  courts 
would  hold  that  the  issue  that  would  be  presented  to  them  for 
decision  by  the  defense  contractor  —  whether  the  defense  contractor 
was  denied  any  statutory  or  constitutional  rights  because  the 
President  determined  not  to  permit  the  sale  of  arms  after  taking 
into  consideration  the  strong  views  of  Congress  in  opposition  — 
would  be  otherwise  justiciable.   That  assumption,  like  Mr.  Brand's 
other  assumptions,  would  appear  to  be  questionable.   ^/ 


*/  Although  the  question  was  not  raised  at  the  hearing,  in  his 
prepared  statement  Mr.  Brand  suggests  that  counsel  representing 
Congress,  rather  than  this  Department,  would  defend  such  litigation. 
(Mr.  Brand's  statement  at  p.  14).   I  can  perceive  no  reason  why 
the  Department  of  Justice  would  not  and  could  not  defend  against 
such  a  law  suit. 
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I  would  like  to  extend  my  very  sincere  appreciation 
for  the  many  courtesies  shown  to  me  during  my  testimony 
before  the  Committee  on  Foreign  Affairs. 


EdwSnrcT'C.    sthi 

Deputy  Attorney  General 
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STATEMENT 


OF 


THE  HONORABLE  KENNETH  W.  DAM 


DEPUTY  SECRETARY  OF  STATE 


BEFORE  THE 


COMMITTEE  ON  FOREIGN  AFFAIRS 


OF  THE 


HOUSE  OF  REPRESENTATIVES 


Wednesday,  July  20,  1983 


EMBARGOED  UNTIL  DELIVERY,  SCHEDULED  FOR  APPROXIMATELY  10:00 
A.M.,  EDT,  JULY  20,  1983.   NOT  TO  BE  PREVIOUSLY  CITED,  QUOTED 
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Mt.  Chairman  and  members  of  the  Committee, 

The  Supreme  Court's  decision  of  June  23  in  INS  v.  Chadha , * 
as  amplified  toy  two  summary  decisions  of  July  6,**  has  declared 
the  long-standing  practice  of  the  legislative  veto  to  be 
unconstitutional.   This  historic  decision  touches  upon  a 
considerable  body  of  legislation  in  the  field  of  foreign 
affairs  and  national  security.   I  welcome  the  opportunity  to 
appear  before  this  Committee  to  present  the  preliminary  views 
of  the  Department  of  State  on  some  of  the  important  questions 
raised  by  the  Chadha  decision. 

• 

At  the  outset  I  must  emphasize  that  the  views  stated  here 

are  preliminary.   While  the  Department  of  State  has  reached 
some  tentative  conclusions,  we  are  still  in  the  process  of 
thoroughly  reviewing  all  the  legislation  with  which  we  deal  and 
which  is  affected  by  Chadha — the  language  of  the  statutes, 
their  legislative  history,  and  the  record  of 
executive-legislative  relations  in  working  wfth  these 
statutes. 


*   Immigration  c^nd  Naturalization  Service  v.  Chadha,  No.  80-1832 
(U.S.  June  23,  1983) 

**  Process  Gas  Consumers  Group  v.  Consumers  Energy  Council  of 
America,  Nos .  81-2008  et  al.  (U.S.  July  6,  1983),  affirming 
Consumers  Energy  Council  of  America  v.  FERC,  673  F.2d  425 
(D.C.  Cir.  1982),  and  Consumers  Union,  Inc.  v.  FTC,  691 
F'.2d  575  (D.C.  Cir.  1982). 
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This  review  is  a  task  .that  cannot  be  accomplished  overnight,  as 
I  am  sure  the  Committee  will  understand.   We  will  keep  the 
Committee  informed  as  we  proceed  toward  firmer  judgments  about 
the  legal  environment  created  by  the  Chadha  decision. 

James  Madison  in  The  Federalist  No.  47  referred  to  the 
separation  of  powers  as  "this  essential  precaution  in  favor  of 
liberty."   The  genius  of  our  constitutional  system  is  that  a 
structure  of  dispersed  powers  and  checks  and  balances,  designed 
to  preserve  our  freedom,  has  also  been  able  to  function 

effectively  to  produce  coherent  national  policy.   This  success 

« 

is  a  tribute  not  only  to  the  Founding  Fathers  who  built  the 
structure,  but  also  to  the  generations  of  leaders  and  statesmen 
since  then  who  have  put  the  nation's  well-being  first  and 
foremost  as  they  played  their  constitutional  roles  in  the 
various  branches  of  government.   As  Justice  White  acknowledged 
in  his  dissent  in  Chadha,  "the  history  of  the  separation  of  - 
powers  doctrine  is  also  a  history  of  accommodation  and 
practicality."  "       -  -^ 

This  is  the  spirit  with  which  this  Administration 
approaches  the  task' ahead  of  us. 
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I  should  like  to  examine  first  the  history  of  the 
legislative  veto — what  it  is,  how  it  has  worked — and  then  the 
Chadha  decision  itself  and  its  consequences.   Finally,  I  shall 
discuss  the  impact  of  that  decision  on  some  of  the  statutes 
that  are  of  particular  concern  to  the  Department  of  State. 


THE  LEGISLATIVE  VETO 

"Legislative  veto"  is  a  term  used  to  describe  a  variety  of 
legislative 'devices  .designed  to  give  Congress  legal  control 
over  actions  of  executive  departments  and  agencies  by  means 
other  than  the  enactment  of  laws.   The  legislative  veto  has 
been  included  in  statutes  for  more  than  50  years.   The 
procedure  was  first  passed  into  law  in  the  Act  of  June  30, 
1932,  which  authorized  President  Hoover  to  reorganize  the 
structure  of  the  Federal  Government  subject  to  Congressional 
review.   The  device  was  added  to  various  statutes  during  the 
Second  World  VJar,  when  the  Congress  delegate'3  greater  authority 
to  the  President  in  the  area  of  foreign  affairs  and  national 
security,  subject  to  the  legislative  veto  procedure.   Enactment 
of  the  procedure, became  frequent  again  in  the  1960's  and 
1970's,  as  Congress  sought  to  strengthen  its  oversight  over  the 
expanding  practice  of  rule-making  by  administrative  agencies. 
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Adoption  of  the  legislative  veto  procedure  reached  its  zenith 
in  the. early  1970s,  as  a  result  or  part  of  some  major 
controversies  in  the  area  of  foreign  affairs  and  national 
security. 

The  statutes  span  a  broad  range.   Many  of  them  provide  for 
Congressional  disapproval  of  proposed  administrative 
regulations.   Some  involve  review  of  decisions  of  individual 
cases  ( Chadha ,  for  example,  involved  the  suspension  of  the 
deportation  of  a  single  person),  or  review  of  other  executive 
actions  under  author j.ty  delegated  by  statute.   Other 
legislation,  such  as  the  War  Powers  Resolution,  involves  the 
allocation  of  broad  constitutional  powers. 

The  legislative  vetoes  in  all  these  statutes  fall  into  two 
general  categories.   First,  there  are  those  in  which  the  full 
Congress,  or  one  House  or  one  committee,  is  purportedly  given  a 
right  to  "veto"  an  administrative  action.    Thre  typical  statute 
of  this  kind  requires  the  President  to  report"  an  action  or  rule 
to  both  Houses  of  Congress.   The  executive  action  may  not  be 
made  or  take  effect  until  after  a  fixed  period  (60  days,  for 
texample) .   If  Congress  does  not  act  during  the  period,  the 
executive  action  can  take  effect,  but  if  the  Congress 
disapproves  (or  one  House  or  committee,  as  the  statute  may 
provide),  it  does  not. 
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Second,  there  are  statutory  schemes  by  which  an  administrative 
action  purportedly  becomes  valid  only  when  approved  by 
Congress.   The  typical  statute  of  this  kind  requires  the 
President  to  report  a  proposed  action  and  then  provides  for 
affirmative  approval  by  one  or  two  Rouses  of  the  Congress. 
Most  legislative  vetoes,  like  the  one  in  Chadha ,  fall  within 
the  first  category. 

THE  CHADHA  CASE  AND  ITS  IMPLICATIONS 


At  issue  in  INS  v.  Chadha  was  a  section  of  the  Immigration 
and  Nationality  Act.   That  statute  permitted  the  Attorney 
General  to  allow  a  deportable  alien  to  remain  in  the  United 
States,  suspending  an  otherwise  valid  deportation  order.   This 
suspension  authority,  however,  was  subject  to  disapproval  by  a 
simple  resolution  of  either  House  of  Congress.   The  Attorney 
General  suspended  Chadha' s  deportation,  but  th^  House  of 
Representatives  disapproved.   Chadha  sued;  the  Supreme  Court 
held  the  legislative  veto  to  be  unconstitutional.   This  holding 
was  based  on  the  rationale  that  legislative  actions  which  do 
not  follow  the  constitutionally  prescribed  course  of  approval 
by  both  Houses  and  "presentment"  to  the  President  cannot  have 
legal  effect.   Thus  the  decision  invalidates  not  only  the 
"one-House  veto"  but  the  "two-House  veto"  and  "committee  veto" 
as  well,  a  point  confirmed  by  the  Court's  subsequent  summary 
decisions  of  July  6. 
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Those  statutes  which  provide  for  Congressional  action  by  joint 
resolution — passed  by  both  Houses  and  signed  by  the 
President — would  not  seem  to  be  affected  by  Chadha . 

The  Chadha  decision  is  consistent  with  the  position  of 
this  Administration,  and  with  the  position  taken  by  most 
administrations  going  back  to  that  of  Woodrow  Wilson,  who 
vetoed  a  bill  incorporating  a  legislative  veto  in  1920. 
Congress's  view  has  always  been  different.  Nevertheless,  the 
practice  of  executive-legislative  relations  need  not  undergo 
any  immediate  or  radical  change  in  the  wake  of  the  Chadha 
decision,  for  several  reasons. 

For  one  thing,  Chadha  does  not  affect  other  statutory 
procedures  by  which  Congress  is  informed  of  or  involved  in 
actions  by  the  Executive  Branch.   Specifically,  Chadha  does  not 
affect  statutory  requirements  for  notifications, 
certifications,  findings  or  reports  to  Congress,  consultations 
with  Congress,  or  waiting  periods  which  give  Congress  an 
opportunity  to  act  before  executive  actions  take  effect. 
Moreover,  in  the  foreign  affairs  field,  the  Executive  Branch 
and  the  Congress  have  generally  reconciled  or  disposed  of 
controversies  and  differences  without  resort  to  the  process  of 
legislative  veto.   Therefore,  we  see  no  reason  why  the  Court's 
decision  should  cause  a  fundamental  change  in  our  relationship. 
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We  are  prepared  to  work  closely  with  the  Congress  to 
resol.ve  any  questions  or  problems  that  may  arise  as  a  result  of 
the  decision.   And  we  hope  that  Congress  will  act  in  the  same 
spirit  of  cooperation. 

Perhaps  the  key  legal  question  raised  by  Chadha  is  that  of 
"severability."   The  problem  is  an  intriguing  one:   Since  the 
legislative  veto  provision  of  a  statute  is  unconstitutional,  is 
any  of  the  rest  of  the  law  tainted  by  that  defect? 

The  Supreme  Cqurt  has  given  us  a  basis  for  determining  the 
answer  to  that  question.   The  general  principle  is  that  the 
provision  containing  the  legislative  veto  will  be  found  to  be 
severable,  and  the  remainder  of  the  statute  will  continue 
unaffected,  unless  it  is  evident  that  the  legislature  would  not 
have  enacted  the  remainder  of  the  law  without  the  legislative 
veto.   That  test  establishes  a  strong  presumption  in  favor  of 
severability. 

The  Supreme  Court  has  also  given  us  some  additional 
guidelines.   There  is  a  further  presumption  of  severability, 
first  of  all,  i$  the  statute  contains  an  express  "severability 
clause."   Several  of  the  statutes  with  which  we  deal — including 
the  War  Powers  Resolution  and  the  Atomic  Energy  Act,  for 
example — contain  such  severability  clauses. 
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Second,  the  legislative  veto  is  also  presumed  to  be  severable 
if  the  legislative  program  in  question  is  "fully  operative  as  a 
law"  without  the  veto  provision.   In  the  statutes  with  which  we 
are  dealing,  this  seems  generally  to  be  the  case.   These 
statutes  often  establish  a  system  under  which  the  Executive 
Branch  is  empowered  to  make  or  implement  a  decision  30  or  60 
days  later  unless  the  Congress  chooses  to  intervene.   In 
foreign  affairs  cases  to  date,  given  the  absence  of  formal 
Congressional  action,  the  executive  determination  has 
proceeded,  although  Congressional  views  have  always  been  taken 
fully  into  account.  ,  This  pattern  clearly  indicates  that  these 
statutes  are  capable  of  independent  operation  with  no  further 
Congressional  action. 


SPECIFIC  CASES 

I  would  like  to  turn  now  to  some  of  the  most  important 
statutes  with  which  we  deal  in  the  foreign  affairs  area  and  to 
our  probable  response. in  light  of  the  Chadha  decision.   One  of 
the  first  that  comes  to  mind  is  the  War  Powers  Resolution. 

*  * 

War  Powers  Resolution.   The  War  Powers  Resolution  contains 
four  major  operative  parts.   The  first  of  these  is  a 
consultation  requirement. 
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In  Section  3  of  the  Resolution,  the  President  is  required  to 
consult  with  the  Congress  "in  every  possible  instance"  before 
United  States  armed  forces  are  introduced  into  hostilities  or 
into  situations  where  imminent  involvement  in  such  hostilities 
is  clearly  indicated  by  the  circumstances.   And  the  President 
is  to  consult  regularly  while  the  forces  remain  in  such 
situations. 

•  The  second  operative  part  is  a  reporting  requirement. 
In  Section  4,  the  President  is  required  to  make  a  formal  report 
to  Congress  in  any  case  in  which  United  States  armed  forces  are 
introduced — 

"(1)   into  hostilities  or  into  situations  where 
imminent  involvement  in  hostilities  is  clearly  indicated 
by  the  circumstances; 

"(2)  into  the  territory,  airspace- or  waters  of  a 
foreign  nation,  while  equipped  for  combat,  except'  for 
deployments  which  relate  solely  to  supply,  replacement, 
repair,  or  training  of  such  forces;  or  - 

# 

"(3)  in  numbers  which  substantially  enlarge  United 
States  Armed  Forces  equipped  for  combat  already  located  in 
a  foreign  nation...." 
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The  third  operative  part.  Section  5(b),  requires  the 
President  to  withdraw  U.S.  troops  not  later  than  60  days  after 
a  report  of  actual  or  imminent  involvement  in  hostilities 
unless  the  Congress  has  affirmatively  authorized  their 
continued  presence. 

The  fourth- operative  part  is  a  legislative  veto. 
According  to  Section  5(c),  the  President  must  withdraw  U.S. 
troops  introduced  into  hostilities  even  before  the  end  of  60 
days  if  the  Congress  so  directs  by  concurrent  resolution. 

The  first  and  second  provisions  of  the  War  Powers 
Resolution,  on  consultation  and  reporting,  are  in  our  view 
unaffected  by  the  Chadha  decision.   We  do  not  intend  to  chanc 
our  practice  under  them. 

The  fourth  provision,  which  asserted  a  right  of  Congress 
by  concurrent  resolution  to  order  the  President  to. remove 
troops  engaged  in  hostilities,  is  clearly  unconstituti'onal 
under  the  Supreme  Court's  holding  in  Chadha.   It  seems  to  me 
unlikely,  however,  that  tliis  will  have  a  significant  Impact 
the  conduct  of  national  security  policy.   In  the  decade  sine 
the  enactment  of  the  War  Powers  Resolution,  no  U.S.  forces  1 
been  committed  to  long-term  hostilities.   It  is  doubtful  th. 
Presidents  have  refrained  from  such  commitments  because  of 
legislative  veto  in  the  War  Powers  Resolution. 
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It  would  "be   equally  doubtful  that  Presidents  will  now  feel 
freer  of  restraints  because  of  Chadha.   The  lesson  of  recent 
history  is  that  a  President  cannot  sustain  a  major  military 
involvement  without  Congressional  and  public  support. 

We  believe  the  legislative  veto  provision  of  the  War 

Powers  Resolution  is  severable  from  the  others  according  to  the 

Court's  test  and  guidelines.   The  Resolution  itself  includes  a 

severability  clause,  and  the  other  operative  portions  of  the 

Resolution  need  not  be  affected  by  the  dropping  of  the  veto 

provision. 

« 

The  third  operative  part  of  the  Resolution,  requiring 
positive  Congressional  authorization  after  60  days,  does  not 
fall  within  the  scope  of  Chadha .   Its  constitutionality  is 
neither  affirmed,  denied,  nor  even  considered  in  the  Chadha 
decision.   As  you  know,  the  Executive  Branch  has  traditionally 
had  questions  about  this  requirement  of  Congressional 
authorization  for  Presidential  disposition  of-  our  armed  forces, 
both  in  light  of  the  President's  Commander-in-Chief  power  and 
on  practical  grounds.   Congress,  of  course,  has  had  a  "different 
view.   I  do  not  believe  that  any  purpose  would  be  served  by 
debating  these  questions  here,  in  the  abstract.   This  provision 
is  unlikely  to  be  tested  in  the  near  future. 


131 


And  I  am  authorized  here  and  now  to  reaffirm  the 
Administration's  strong  commitment  to  the  principles  of 
consultation  and  reporting,  confident  that  in  a  spirit  of 
cooperation  the  Executive  and  the  Congress  can  meet  future 
challenges  together  in  the  national  interest. 

Arms  Export  Control.   We  come  next  to  the  field  of  arms 
transfers.   Under  such  statutes  as  the  Arms  Export  Control  Act, 
we  have  regularly  reported  to  the  Congress  certain  proposed 
foreign  military  sales.   We  have  also  reported  the  proposed 
licensing  of  arms  exports  to  foreign  countries  sold  through 
commercial  channels. 

Indeed,  as  a  matter  of  practice  and  accommodation  with  the 
Congress,  we  have  agreed  with  the  Congress  to  go  far  beyond  the 
statutory  requirements.   In  addition  to  the  statutory 
notification  procedures,  for  example,  we  have  long  engaged  in  a 
practice  of  informal  pre-notif ication  of  projposed  sales  under 
the  Foreign  Military  Sales  program.   While'  this  is  not  required 
by  law,  it  has  given  Congress  the  opportunity  to  review  and 
comment  upon  proposed  transactions  informally  and  privately 
before  the  Executive  sends  a  formal  public  statement.   This 
practice  shows  how  much  the  Executive  Branch  has  been  aware  of 
and  responsive  to  the  legitimate  concerns  of  the  Congress. 


132 


Even  though  we  have  long  considered  the  legislative  veto  to  be 
unconstitutional,  we  have  always  taken  Congressional  concerns 
into  account  in  formulating  and  carrying  out  the  arms  sales 
proposals. 

While  it  seems  clear  that  the  legislative  vetoes  contained 
in  several  sections  of  the  Arms  Export  Control  Act  are  not 
valid,  that  result  will  in  no  way  impair  our  continued 
reporting  to  Congress  either  under  the  express  statutory 
provisions  or  under  the  informal  pre-notif ication  and 
consultation -that  w^  have  traditionally  maintained.   In  the 
last  year  alone,  we  have  sent  up  more  than  60  reports  of 
intended  arms  sales  and  more  than  30  pre-notif ications  for 
non-NATO  countries.    While  Congress  has  never  disapproved  any 
proposed  arms  sale,  the  Administration  has  on  occasion  modified 
the  terms  of  a  proposal  in  light  of  Congressional  concerns. 

I  think  that  record  speaks  for  itself.   The  Executive 
Branch  does  not  live  in  a  vacuum,  and  we  are'  acutely  aware  of 
the  need  for  consultation  and  cooperation  in  this  sensitive 
area.   The  Chadha  decision  will  make  clearer  the  legal  and 
political  respon,sibility  for  these  decisions,  but  it  will  not 
significantly  affect  the  practice. 
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Nuclear  Non-Proliferation.   Another  field  in  which 
statutjBS  have  contained  many  legislative  veto  provisions  is 
that  of  international  commerce  in  nuclear  energy.   Various 
sections  of  the  Atomic  Energy  Act,  for  example,  have  provided 
for  a  legislative  veto  of  Presidential  determinations  to  permit 
nuclear  exports  to  foreign  countries. 

There  are  three  elements  in  many  of  the  provisions.   One 
of  them  is  the  establishment  of  very  strict  standards  limiting 
the  export  .of  nuclear  items.   The  second  is  an  exceptional 
waiver  authority,  v^ted  in  the  President,  who  may  permit 
exports  if  he  makes  certain  findings.   The  third  is  a 
Congressional  veto.  We  consider  that  those  standards  and  that 
waiver  authority,  as  well  as  the  statutory  requirement  of 
notification  to  Congress  and  the  observance  of  a  waiting 
period,  continue  to  be  valid.   We  will  continue  to  wait  through 
the  period  during  which  the  Congress,  in  the  past,  deliberated 
over  its  veto;  during  that  time,  the  Congress'may  use  its 
constitutional  authority  to  enact  new  legislation  if  it 
chooses.   The  only .provision  that  is  invalid  is  the  third, 
calling  for  a  veto  by  concurrent  resolution. 

The  Administration  shares  Congress's  concern  about  nuclear 
proliferation.   We  have  been  active  diplomatically  in  this 
field,  as  this  Committee  knows. 
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We  vigorously  oppose  the  development  of  nuclear  weapons 
capabilities  by  additional  countries.   Each  Executive  Branch 
agency  is  required  to  keep  the  Congress,  including  this 
Committee,  fully  informed  of  its  activities  in  this  field  and 
of  significant  developments  abroad.   We  have  done  so,  and  we 
are  proud  of  our 'record  of  close  consultation  and  collaboration 
with  the  Congress.   We  will  continue  that  practice. 

Jackson- Vanik  Amendment  and  Trade-Related  Issues.   A 
fourth  important  statutory  area  involving  a  legislative  veto  is 
the  procedure  for  granting  most-favored-nation  treatment  (MFN) 
to  certain  non-market  countries.   Under  the  Jackson-Vanik 
Amendment,  nondiscriminatory  tariff  treatment  may  be  granted  to 
these  countries  only  when  they  comply  with  certain  conditions 
for  the  protection  of  human  rights,  including  the  right  of 
emigration.   These  requirements  may  be  waived  on  the  basis  of 
stated  findings  and  determinations  by  the  President. 

The  annual  report  required  under  that  'statute — for 
continuation  of  MFN  for  Hungary,  Romania,  and  China — is  now 
before  the  Ways  and  Means  Committee.   It  can  serve  as  an 
illustration  of  how.  we  believe  Congress  and  the  Executive 
should  continue  to  work  together  constructively. 

We  presented  that  report  to  the  Congress  before  the 
Supreme  Court  decision  was  announced. 
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However,  we  would  have  done  precisely  the  same  thing  if  the 
Chadha  decision  had  been  handed  down  before  the  report  was 
filed.   We  regard  the  report  as  fully  effective  to  extend  the 
waiver  authority  and  to  continue  the  waivers  currently  in 
force.   At  the  same  time,  legislative  oversight  hearings  serve 
the  salutary  purpose  of  scrutinizing  the  implementation  of 
statutory  requirements,  of  airing  public  concerns,  and  of 
making  our  nation's  deep  commitment  to  human  rights  known  to  ' 
other  nations. 

The  spirit  with  which  we  expect  to  work  with  Congress  in 
the  future,  in  all  statutory  fields,  is  illustrated  by  another 
example.   We  are  required  by  the  Case-Zablocki  Act  to  report 
executive  agreements  to  the  Congress,  and  we  do  so  regularly. 
That  procedure  notifies  the  Congress  of  agreements  already 
signed.  There  is  also  a  procedure  for  enabling  this  Committee 
and  the  Senate  Foreign  Relations  Committee  to  consult  with  us 
as  to  the  form  of  significant  international  (igreements  prior  to 
their  conclusion.  -This  practice  was  arranged  between  the 
Department  of  State  and  the  Chairmen  of  the  two  Committees  in 
1978.   It  is  not  required  by  law,  but  makes  good  sense.   We 
will  maintain  it.  .- 
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WHERE  DO  WE  GO  FROM  HERE? 

As  I  emphasized  at  the  beginning,  little  of  practical 
significance  need  in  fact  change  as  a  result  of  the  Supreme 
Court  decision.   The  Department  of  State  will  continue  to  work 
closely  with  the  members  and  committees  of  Congress  and  to  take 
their  concerns  into  account  in  reaching  decisions  on  issues  of 
policy.   If  anything,  I  believe  Chadha  will  make  the 
departments  and  agencies  of  the  Executive  Branch  more,  not 
less,  conscious  that  they  are  accountable  for  their  actions. 

* 

There  are  many  basic  questions  about  the  separation  of 

powers,  particularly  in  the  foreign  affairs  and  national 
security  field,  which  the  Supreme  Court  will  probably  never 
settle.   In  that  realm  our  constitutional  law  is  determined,  in 
a  sense,  as  in  Britain — by  constitutional  practice,  by 
political  realities,  by  the  fundamental  good  sense  and  public 
conscience  of  the  American  people  and  their  representatives. 
This  is  how  we  have  always  settled  these  ques'tions,  and  this  is 
how  we,  the  Executive ^and  the  Congress,  must  approach  these 
problems  in  the  aftermath  of  Chadha . 

t  • 
w 

Our  Constitution  is  a  wise  and  enduring  blueprint  for  free 
government.   In  this  period  of  our  history,  our  nation  faces 
challenges  that  the  drafters  of  that  document  could  not  have 
imagined. 
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One  of  the  most  profound  responsibilities  of  the  federal 

government  is  to  conduct  this  nation's  foreign  policy  and 

ensure  its  security  in  a  nuclear  age,  in  an  era  of 

instantaneous  communications,  in  a  complex  modern  world  in 

which  international  politics  has  become  truly  global. 

America's  responsibility  as  a  world  leader  imposes  on  us  an 

obligation  of  coherence,  vision,  and  constancy  in  the  conduct 

of  our  foreign  relations.   For  this  there  must  be  unity  in  our 

national  government.   The  President  and  the  Congress  must  work 

in  harmony,  or  our  people  will  not  have  the  effective,  strong, 

and  purposeful  foreign  policy  which  they  expect  and  deserve. 

< 

We  have  seen  in  the  last  15  years  that  when  Congress  and  the 
President  are  at  loggerheads,  the  result  can  be  stalemate  and 
sometimes  serious  harm  to  our  foreign  policy. 

We  now  have  an  opportunity,  all  of  us,  to  put  much  of  that 
past  behind  us,  and  to  start  afresh.   Let  us  shape  a  new  era  of 
harmony  between  the  branches  of  our  government — an  era  of 
constructive  and  fruitful  policymaking,  an  -era  of  creativity 
and  statesmanship.   That  is  President  Reagan's  goal  and  the 
goal  of  all  of  us  in  his  'Administration. 

i    ' 

Thank  you. 
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Mr.  Berman.  I  would  also  like  to  take  one  more  moment  to  ex- 
plore this  issue  of  severability.  I  heard  your  comments,  but  I  don't 
quite  understand  your  view  now.  In  Chadha,  they  did  not  strike 
down  the  whole  law,  and  apparently  it  was  based  on  a  general  pre- 
sumption that  the  courts  make  in  favor  of  severability.  What  are 
the  parameters  of  this?  Is  it  only  when  there  is  a  severability 
clause? 

Mr.  ScHMULTS.  No;  I'm  looking  at  halfway  down  my  testimony 
on  page  9.  There  the  Court  stated  its  view  that  unless  there  is  evi- 
dence that  the  legislature  would  have  intended  other  provisions  to 
fall  with  the  legislative  veto  provision,  then  the  legislative  veto 
provision  will  be  severed,  and  the  other  provisions  will  stand.  The 
Court  basically  talked  about  two  presumptions.  One  is  that  where 
you  have  a  severability  clause,  that's  not  conclusive.  But  it  is  a 
pretty  good  indication  that  Congress  intended,  if  the  legislative 
veto  provision  fell,  that  the  other  provisions  would  stand. 

The  second  presumption  is  where  you  basically  look  at  the  law, 
and  you  see  an  operative  scheme  with  a  provision  you  have 
dropped  out,  which  still  leaves  the  rest  of  the  law,  so  one  can  oper- 
ate under  it.  It's  probably  a  presumption  that  Congress  intended 
that  the  rest  of  the  law  continue  to  be  valid.  The  courts  will  look  to 
the  legislative  history,  the  congressional  debates,  and  other  things, 
to  see  if  they  can  find  any  congressional  intent  that  would  override 
those  presumptions.  They  will  really  try  to  determine  what  Con- 
gress would  have  intended,  and  they  use  presumptions  to  help 
them. 

Mr.  Berman.  First  of  all,  it's  hard  for  me  to  envision  a  statutory 
enactment  that  probably  couldn't  be  viewed  as  fully  operative, 
even  though  the  legislative  veto  was  struck  down.  It  would  just  be 
a  different  kind  of  operation  that  Congress  contemplated. 

Mr.  ScHMULTS.  Well,  if  you  had  a  legislative  veto  that  was  en- 
acted, and  it  was  clear  in  the  congressional  debates  and  in  the  con- 
ference reports  and  everything  else  that  Congress  would  not  have 
done  jc  if  it  had  not  had  a  legislative  veto  device  that  was  applica- 
ble to  X,  and  that  was  absolutely  clear  in  the  legislative  history, 
then  presumably,  now  that  the  legislative  veto  device  has  fallen. 
Congress  would  say  that  the  other  provision  would  also  be  invalid. 

Mr.  Berman.  Did  the  Court,  in  Chadha,  go  through  that  process 
to  see  if  there  was  any  evidence  in  legislative  history  that  they 
would  not  have  allowed  the  President  to  hold  up  on  it? 

Mr.  ScHMULTS.  Yes;  they  reviewed  the  history  of  the  Immigration 
Act  and  did  find  that  Congress  would  have  intended  the  Attorney 
General  to  have  the  powers  that  he  had  in  the  Immigration  Act. 
The  Court  did  go  through  that  analysis. 

Mr.  Berman.  According  to  your  footnote,  in  AFGE  v.  Pierce,  the 
Court  found  severable,  and  unconstitutional,  the  committee  approv- 
al provision  attached  to  the  authority  of  HUD  to  spend  appropri- 
ations for  internal  reorganizations  that  had  not  been  approved  by 
the  House  and  Senate  Committees  on  Appropriations.  Congress 
passes  a  law  that  says  HUD  can't  do  it,  but  allows  the  Appropri- 
ations Committee  to  waive  it.  Now  the  effect  there,  in  a  sense,  is 
that  the  executive  branch  retained  the  full  authority  to  do  it.  The 
circuit  court  struck  down  the  three-judge  panel  there  and  held  that 
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it  was  nonseverable.  They  struck  down  the  prohibition  on  doing  it, 
along  with  the 

Mr.  ScHMULTS.  As  being  inseverable  from  the  committee  approv- 
al device. 

Mr.  Berman.  It  is  ironic  that  the  one  case  where  they  found  it 
inseverable  was  the  one  place  where  the  executive  branch  was  then 
allowed  to  do  everything  they  wanted,  by  virtue  of  it  being  found 
inseverable.  They  struck  it  down,  when  it  was  a  prohibition.  In 
other  words,  it  kept  Congress  prohibition  from  coming  into  effect, 
because  the  Court  decided  in  this  case  it  was  nonseverable,  where- 
as, in  Chadha,  it  turned  out  it  allowed  the  full  authority  to  the  ex- 
ecutive branch  by  calling  it  severable. 

Mr.  ScHMULTS.  That's  correct,  because  it  found  an  intent  that 
Congress  wanted  to  deal  with  the  problem  and  had  dealt  with  it  in 
a  variety  of  ways  in  prior  laws. 

Mr.  Berman.  Thank  you,  Mr.  Chairman. 

Mr.  Hall.  Mr.  Kindness,  I  recognize  you. 

Mr.  Kindness.  Thank  you,  Mr.  Chairman.  Mr.  Schmults,  I  apolo- 
gize for  having  been  tardy  getting  here  and  not  hearing  your  direct 
testimony,  but  I  would  like  to  take  just  a  moment  to  explore  with 
you  the  effects  of  what  we're  dealing  with.  I  visualize  four  catego- 
ries of  areas  in  which  something  in  the  way  of  a  legislative  veto 
has  been  employed  over  the  years.  No.  1,  is,  for  example,  in  the 
War  Powers  Act,  we're  talking  about  article  2,  duties  or  responsi- 
bilities of  the  President  and  some  interaction  between  the  legisla- 
tive and  executive.  No.  2,  we're  talking  about  budgetary  and  fiscal 
matters  in  which  some  form  of  committee  clearance  or  future  legis- 
lative action  has  been  employed.  No.  3,  formal  on-the-record  rule- 
making, more  in  the  nature  of  adjudications,  licensing  and  the  like. 

And  then  the  fourth  category  with  which  this  subcommittee  has 
been  concerned  over  at  least  three  Congresses  now  in  regulatory 
reform  legislation,  namely,  informal  rulemaking.  The  latter  catego- 
ry being  the  one  in  which  it  seems  to  me  there  is  the  greatest 
amount  of  significance  to  the  Chadha  decision,  although  the 
Chadha  decision  had  nothing  whatsoever  to  do  with  informal  rule- 
making. But  in  that  informal  rulemaking  procedure,  that  category, 
it  seems  to  me  that  the  application,  in  the  strictest  manner,  of  the 
presentment  clause,  the  procedure  that  the  Supreme  Court  out- 
lined in  the  Chadha  case,  we  would  automatically,  by  setting  up 
any  arrangement  that  provides  for  two-house  legislative  action  and 
Presidential  signature,  we  would  be  bringing  independent  agencies, 
as  well  as  the  departments  under  a  degree  of  control  by  the  Presi- 
dent, which  I  think  is  something  that  those  who  have  opposed  regu- 
latory reform  in  recent  years,  probably  ought  to  stop  and  think 
about  to  some  degree,  but,  indeed,  at  that  point,  at  least,  where  the 
President  has  the  legislation  presented  to  him  that  deals  with  a 
regulation  that  may  be  approved  or  disapproved,  there  is  the  op- 
portunity for  the  President  to  do,  in  a  short  span  of  time,  some- 
thing by  way  of  control  of  what's  been  brought  forward  by  way  of 
regulation. 

Is  that,  perhaps,  a  satisfactory  degree  of  control  by  the  Presi- 
dent? I  would  be  interested  in  your  comments  on  that  area,  bearing 
in  mind  that  the  allowable  time  to  deal  with  the  signing  or  vetoing 
of  legislation  is  perhaps  a  little  too  restrictive. 
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Mr.  ScHMULTS.  Well,  certainly,  you  have  the  President  then  par- 
ticipating. That's  really  a  legislative  process.  You  have  the  Presi- 
dent participating  in  that  process,  as  the  Supreme  Court  said  is  re- 
quired under  the  Constitution.  So,  yes,  that  certainly  brings  the 
President  back  into  the  play,  if  you  will.  I  wouldn't  call  that  abso- 
lute control,  in  any  sense,  either  on  the  part  of  the  President  or  the 
Congress.  I  don't  believe  the  Congress,  with  the  hundreds  and  thou- 
sands of  rules  that  are  promulgated,  can  have  a  process  that  is 
going  to  operate  very  effectively  to  control,  in  the  sense  you've 
used  it,  what  the  agencies  do.  If  you're  looking  for  that  sort  of  con- 
trol, what  I've  suggested  in  my  testimony  with  respect  to  independ- 
ent agencies  might  be  considered.  I'm  certainly  not  urging  it  today, 
but  you  could  get  greater  oversight  on  the  part  of  the  President 
and  better  coordination  of  the  rulemaking  process.  For  example, 
the  ICC  and  the  CAB  and  similar  agencies  would  be  better  coordi- 
nated with  what  the  Department  of  Transportation  does  by  moving 
those  independent  agencies  responsibilities  into  the  executive 
branch  and  then  having  the  President  and  the  Congress  conduct 
their  oversight  responsibilities  as  they  do  now  in  other  areas.  But 
what  you've  suggested  is  clearly  helpful,  because  the  President 
does  participate  in  enactment  of  a  joint  resolution.  He  has  to  sign 
it,  or  he  can  veto  it. 

Mr.  Kindness.  Knowing  that  the  President  does  have  such  a  role, 
then,  let's  say  we  were  talking  about,  overall,  some  modified  form 
of  report  and  weight  mechanism,  and  no  regulation  would  become 
effective  that  fits  within  the  affected  category,  unless  and  until  leg- 
islation was  enacted  and  presented  to  the  President.  But  knowing 
that  there  is  that  role  of  the  executive  in  the  process,  it  would 
seem  to  me  that  the  practical  thing  that  would  occur  over  a  period 
of  time,  at  least,  would  be  for  the  independent  agencies,  as  well  as 
departments,  to  work  toward  coordination,  so  that  there  would  not 
be  so  many  cases,  in  which  a  regulation  would  be  refused  validity, 
but  there  would  be  more  cooperation  along  the  way  to  assure  that 
the  process  resulted  in  the  most  expeditious  handling. 

The  handling  of  the  issuance  of  regulations,  including  the  Presi- 
dent, 0MB,  or  whomever  he  seeks  help  from  in  dealing  with  these 
regulations  would  really  be  brought  in  at  an  earlier  stage  in  the 
process  and  we  would  be  back  to  some  kind  of  a  cooperative  ap- 
proach. But  it  would  include  the  independent  agencies  as  well.  And 
thus,  perhaps  a  report-and-wait  type  of  situation  would  indeed  not 
result  in  so  much  of  a  burden  as  is  contemplated  by  some  but 
rather  that  the  process  might  be  practically  modified  so  that  people 
work  together  rather  than  at  odds  with  one  another.  Maybe  this  is 
too  idealistic. 

Mr.  ScHMULTS.  Well,  it  might  be  possible  to  construct  a  process 
like  that.  Of  course,  these  agencies  were  instituted  because  of  the 
inability  of  Congress  to  deal  with  this  sort  of  level  of  detail  in  flesh- 
ing out  legislative  schemes.  I  certainly  do  not  see  any  evidence  that 
Congress  is  any  better  equipped  now  to  deal  with  this  host  of  regu- 
latory problems  than  they  were  at  the  time  the  agencies  were  cre- 
ated to  take  this  burden  off  of  Congress. 

But  I  think  that  it  might  be  possible  to  devise  some  sort  of  proce- 
dure. I  can  see  where  you  would  have  to  have  large  exceptions,  and 
there  would  be  need  for  emergency  rulemaking  power  to  take  ac- 
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count  of  the  health  and  safety  requirements  that  might  spring  into 
being  where  you  couldn't  wait  out  the  waiting  period  or  the  legisla- 
tive process. 

And  so  there  might  well  be  a  way  to  construct  some  sort  of  pro- 
cedure along  the  lines  you  indicate,  Mr.  Kindness,  to  deal  with 
those  sort  of  extraordinary  and  major  rules  that  would  be  subject 
to  a  waiting  period  like  that.  And  that  would  be  something  that  I 
think  might  certainly  be  worthwhile  to  explore. 

Mr.  Kindness.  Well,  in  the  some  of  the  legislation  this  subcom- 
mittee had  before  it  in  the  last  Congress  and  again  this  time,  there 
is  a  provision  that  so-called  emergency  regulations  would  still  have 
to  go  through  the  analytical  process  and  hearing,  opportunity  for 
notice  and  comment  and  so  on  and  would  expire  in  180  days  or 
some  period  of  time  and  would  have  to  be  replaced  with  a  perma- 
nent regulation  that  has  been  through  the  regulatory  process. 

Would  you  care  to  comment  on  that  sort  of  a  mechanism  in  the 
context  of  what  we  are  discussing? 

Mr.  ScHMULTS.  Well,  yes,  I  would  think  that  would  work.  It  is 
going  to  require,  I  think,  a  lot  of  thought.  Take  the  product-tamper- 
ing area  and  recall  the  Tylenol  matter,  where  I  assume  they 
wanted  to  quickly  get  into  place  new  regulations  to  assure  tamper- 
free  packaging.  You  have  businesses  with  a  need  to  order  the  ma- 
chinery and  packaging  materials  so  that  those  regulations  can  be 
implemented  promptly  to  protect  consumers. 

Any  sort  of  process  that  you  set  up  that  deals  with  something  as 
broad  as  the  range  of  the  Government's  regulatory  activities  these 
days,  I  would  urge,  just  in  answer  to  your  question,  has  to  have  a 
lot  of  safety  valves  and  mechanisms  in  place  so  that  you  don't  in- 
troduce such  rigidities  into  the  system  that  it  just  doesn't  operate 
as  efficiently  as  it  does  now.  And  goodness  knows,  it  does  not  oper- 
ate very  efficiently  now. 

I  think  we  have  got  to  be  careful  that  we  do  not  overburden  the 
process.  And  with  delay  comes  uncertainty  and  with  uncertainty 
and  delay  starts  to  come  greater  costs  when  you  put  these  regula- 
tions in  place. 

So  I  think  it  has  got  to  be  looked  at  very  carefully,  and  I  trust 
you  would  agree  with  that.  But  I  think  there  is  a  way.  There  is  cer- 
tainly a  way  to  devise  a  mechanism  along  the  lines  that  you  are 
suggesting  that  will  allow  the  President  and  the  Congress  to  exer- 
cise greater  oversight  over  rulemaking  in  many  areas. 

Mr.  Kindness.  I  would  just  like  to  see  us  at  some  point  eventual- 
ly come  up  with  a  system  that  gets  the  questions  out  in  the  public, 
out  to  public  attention  before  the  matter  is  even  reviewed  by  the 
Congress.  Perhaps  very  few  regulations  actually  have  to  have  more 
than  relatively  perfunctory  treatment  in  the  legislative  branch. 

Mr.  ScHMULTS.  Yes;  but  if  that  process  worked,  you  would  have 
to  take  a  legislative  action;  in  other  words,  it  would  presumably  in- 
clude in  the  laundry  list  of  sort  of  the  regulations  each  month  that 
the  House  and  Senate  would  have  to  pass  and  then  send  to  the 
President.  I  think  if  you  include  everything,  you  would  get  just 
that:  a  perfunctory  process. 

I  I  think  it  is  going  to  be  important  to  segregate  those  rules  that 
are  truly  important  and  subject  them  to  greater  scrutiny.  Now, 
maybe  you  do  that  by  throwing  them  all  in  the  process,  so  there 
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may  be  ways  to  devise  categories  so  that  you  only  pull  some  out  to 
go  through  that  legislative  process.  I  don't  know.  But  I  think  that 
reasonable  people  should  be  able  to  come  up  with  a  solution  that 
will  work. 

Mr.  Kindness.  It  would  generally  tend  to  be  the  case  that  those 
that  get  pulled  out  of  the  stream  were  those  where  somebody 
screams. 

Mr.  ScHMULTS.  Yes. 

Mr.  Kindness.  And  that  is  the  way  it  is  now,  of  course.  And 
there  are  relatively  few. 

So  I  see  my  5  minutes  has  expired,  and  I  would  yield  back,  Mr. 
Chairman. 

Mr.  Hall.  Thank  you,  Mr.  Schmults.  We  appreciate  your  being 
here  today.  And  if  you  would,  make  available  to  the  committee  the 
answers  to  some  of  the  questions  that  were  raised  by  some  of  the 
members. 

Mr.  Schmults.  Yes,  sir,  I  would  be  glad  to. 

Mr.  Hall.  Thank  you. 

Mr.  Schmults.  Thank  you,  Mr.  Chairman. 

Mr.  Hall.  We  will  next  have  Mr.  Alem  Morrison,  director  of  Liti- 
gation for  Public  Citizen. 

Mr.  Morrison,  if  you  would  come  around,  please. 

TESTIMONY  OF  ALAN  MORRISON,  DIRECTOR  OF  LITIGATION, 

PUBLIC  CITIZEN 

Mr.  Morrison.  Mr.  Chairman  and  members  of  the  committee, 
you  have  my  full  statement,  which  I  ask  to  be  inserted  in  the 
record  at  this  time.  I  will  only  summarize  it  today.  I  ask  that  not 
only  the  statement  but  the  exhibits  attached  to  it  be  included  as 
part  of  the  permanent  committee  record. 

Mr.  Hall.  It  will  be  made  a  part  of  the  record. 

Mr.  Morrison.  Thank  you. 

[The  complete  statement  follows:] 


i 
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SUMMARY  OF  TESTIMONY  OF  ALAN  B.  MORRISON 

As  a  result  of  the  Chadha  decision,  the  legislative 
veto  is  no  longer  a  permissible  device  for  controlling 
agency  actions.   There  remains  the  serious  legal  question 
of  severability  —  that  is,  whether  the  power  to  which  the 
veto  was  attached  also  falls  or  whether  it  remains  but 
without  the  veto  as  a  condition.   Unless  Congress  acts, 
litigation  will  be  required  to  resolve  the  inevitable 
disputes  concerning  severability.  Therefore,  I  urge 
Congress  and  the  Administration  to  seek  a  comprehensive 
legislative  solution  to  the  problem  of  severability  that 
accommodates  the  legitimate  interests  of  Congress,  the 
Executive  Branch,  and  the  public. 

As  to  the  general  questions  of  regulatory  reform, 
no  evidence  exists  that  the  administrative  process  is  not 
worKing  reasonably  well,  given  the  complexity  of  the  task. 
But  whatever  problems  there  are,  quick  fixes  like  the 
legislative  veto  are  not  the  answer.   Nor  is  it  sensible 
for  Congress  to  put  automatic  delays  onto  all  significant 
Executive  Branch  decisions  to  allow  Congress  time  to  pass 
overriding  legislation.   Nor  is  it  wise  for  Congress  to 
require  positive  legislation  approving  rules  before  they 
may  go  into  effect.   Congress  must  recognize  that  it  can 
not  hope  to  run  the  Executive  Branch  and  that  it  must 
devote  its  attention  to  fundamental  problems  and  not 
become  immersed  in  individual  decisions  of  individual 
agencies. 
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TESTIMONY  OF  ALAN  B.  MORRISON,  DIRECTOR, 
PUBLIC  CITIZEN  LITIGATION  GROUP 
OH    THE  IMPACT  OF  INS  V.  CHADHA 
Before  The 
SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 
AND  GOVERNMENTAL  RELATIONS  OF 
THE  COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  HOUSE  OP  REPRESENTATIVES 

July  18,  1983 

Mr.  Chairman,  and  Members  of  the  Committee.   I  am  pleased 
to  appear  here  today  to  discuss  the  question  of  what  Congress 
should  do  in  the  aftermath  of  the  decision  of  June  23,  1983,  by 
the  United  States  Supreme  Court  in  Immigration  and  Naturalization 
Service  v.  Chadha,     U.S.     ,  51  U.S.L.H.  4907.   As  counsel 
for  Mr.  Chadha  in  that  case,  as  well  as  counsel  for  the  consumer 
groups  who  successfully  challenged  the  one-house  veto  of  the 
incremental  pricing  rules  in  Consumer  Energy  Council  of  America 
V.  Federal  Energy  Regulatory  Commission,  673  F.2d  425  (D.C.  Cir. 

1982),  affirmed,  U.S.  ,  51  U.S.L.W.  3935  (July  6,  1983), 

my  position  on  the  constitutionality,  and  I  would  add  the  wisdom, 
of  the  legislative  veto  is  clear. 

Instead  of  discussing  the  veto's  merits  and  demerits,  I 
would  like  to  direct  my  attention  to  what  Congress  should  do 
now  that  the  veto  has  been  ruled  out.   In  particular,  I  would 
like  to  focus  on  two  separate  aspects  of  the  problem:   (1) 
what  should  be  done  in  those  statutes  which  already  contain  a 
legislative  veto  provision  and  (2)  what  should  be  done  in  the 
general  area  of  regulatory  reform,  including  what  is  the 
appropriate  kind  and  degree  of  legislative  control  of  executive 
agencies.   Before  turning  to  those  two  areas,  I  would  like  to 
state  my  premises  clearly  for  the  Committee. 
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First,  all  legislative  vetoes  of  the  one-house,  two- 
house,  and  intermediate  varieties  are  unconstitutional.   That 
That  is  so  whether  the  veto  is  of  a  rule  or  an  adjudication 
and  whether  the  decision  was  made  by  the  President,  an  executive 
branch  agency,  an  independent  regulatory  commission,  or  any 
other  governmental  body  or  official.   Stated  another  way,  if 
Congress  wishes  to  make  laws  or  to  overrule  decisions  of  the 
executive  branch,  the  only  way  it  can  do  so  is  by  the  consti- 
tutional means  of  obtaining  a  majority  of  both  houses  of  Congress 
and  the  approval  of  the  President,  or  in  the  event  of  a  presi- 
dential veto,  an  override  by  a  two-thirds  vote  of  each  House. 
Moreover,  I  do  not  believe  that  there  is  any  serious  dispute' 
about  that  proposition  in  light  of  the  broad  terms  in  which 
Chadha  is  written  and  the  subsequent  affirmances  in  the  FERC 
case,  voiding  the  one-house  veto  of  the  incremental  pricing 
rules,  and  the  later  decision  setting  aside  the  two-house  veto  of 
the  used  car  rule.   Consumers  Union  v.  FTC,  691  F.2d  575  (D.C. 
Cir.  1982),  aff 'd,  U.S.  ,  51  U.S.L.W.  3935  (July  6,  1983). 

Second,  despite  the  sweeping  nature  of  the  decision  in  Chadha, 
the  Court's  opinion  made  clear  —  and  the  executive  branch  does 
not  dispute  this  —  that  the  issue  of  severability  remains  to 
be  decided  in  every  case  in  which  a  veto  is  challenged.   Thus, 
the  question  on  which  the  courts  must  rule  is,  what  would  Congress 
have  done  if  it  had  known  that  the  veto  were  unconstitutional? 
Would  it  have  made  the  delegation  anyway,  or  would  it  have 
eliminated  the  delegation  entirely?   That  question,  which  is 
directly  implicated  in  every  case  in  which  a  veto  is  being 
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tested,  can  only  be  decided  on  a  statute-by-statute  basis, 
under  the  principles  reaffirmed  by  the  Supreme  Court  in 
Chadha. 

For  some  statutes,  such  as  the  one  contained  in  the 
Federal  Trade  Commission  Act,  the  decision  on  severability 
will  not  be  difficult.   Indeed,  in  that  case,  neither  the 
Senate  nor  the  House  even  argued  that  the  veto  was  not  sever- 
able from  the  underlying  authority  of  the  FTC  to  issue  trade 
rules.   In  other  areas,  such  as  arms  sales,  impoundment,  and 
war  powers,  the  severability  issues  are  much  more  difficult, 
and  only  a  detailed  examination  of  the  legislative  history 
can  produce  the  information  needed  to  analyze  the  problem  and 
to  make  the  ultimate  legal  judgment.   However,  for  the  future, 
the  severability  question  is  entirely  up  to  Congress  in  the 
sense  that  it  can  decide  whether  to  leave  the  delegated  power 
with  the  executive  or  to  deny  or  otherwise  condition  its  use, 
provided  that  it  can  obtain  the  votes  needed  to  pass  a  law  to 
that  effect. 

Third,  the  issue  of  severability  cannot  be  avoided  given  the 
pervasive  nature  of  the  veto  and  the  number  of  important  powers 
to  which  it  is  linked.   In  my  view,  the  first  situation  in  which 
severability  is  likely  to  come  to  a  head  is  the  deferral  area 
under  the  Impoundment  Control  Act  of  1974.   It  seems  almost 
certain  that  the  Administration  will  seek  to  postpone  the  spending 
of  money  until  later  in  the  fiscal  year  for  which  it  is  appro- 
priated, or,  more  importantly,  for  multi-year  appropriations, 
into  a  later  fiscal  year.   At  that  point  it  will  be  necessary  to 
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confront  the  question  of  severability  since  the  power  to  defer  is 
presently  subject  to  a  one-house  veto.   Given  the  amounts  of 
money  at  stake,  it  seems  likely  that  litigation  will  ensue  unless 
the  Administration  decides  not  to  impound  the  money.   Thus, 
unless  Congress  can  resolve  the  problem  of  severability,  litigation, 

^confrontation,  or  perhaps  stalemate  may  well  result. 

m^  Fourth,  there  is  nothing  wrong  in  a  constitutional  sense 

with  provisions,  such  as  contained  in  the  Rules  Enabling  Act, 
which  have  automatic  delays  in  the  effective  date  of  otherwise 
final  action  to  allow  an  opportunity  for  Congress  to  review  the 
action  to  see  whether  it  wishes  to  seek  legislation  overturning, 
modifying,  or  delaying  it.   Similarly,  there  is  no  constitutional 
impediment  in  delaying  the  effectiveness  of  every  rule  to  allow 
Congress  time  to  override  it  by  a  duly  enacted  statute,  nor  is 
there  anything  constitutionally  impermissible  about  providing 
that  no  rule  shall  go  into  effect  until  Congress  had  passed  a 
statute  specifically  approving  it.   There  are,  however,  serious 
questions  about  the  wisdom  and  practicality  of  such  schemes  which 
I  shall  discuss  below. 

Fifth,  the  Chadha  decision  does  not  mean  that  Congress 
is  impotent  or  unable  to  protect  its  rights  and  those  of  our 
citizens.   It  has  substantial  authority  through  authorizing 
legislation,  the  appropriations  process,  controlling  the  terms  of 
statutory  delegations,  the  power  of  the  Senate  over  Presi- 
dential appointments  and  treaties,  oversight  hearings,  the 
power  to  alter  the  standard  of  judicial  review  and  to  grant 
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increased  standing  to  those  who  may  seek  it,  and  ultimately,  if 
its  laws  are  not  being  enforced,  the  power  to  impeach  officials 
in  the  executive  branch.   There  is,  in  short,  no  dearth  of 
resources  for  Congress  to  deploy;  the  difficult  questions  arise 
in  the  effort  to  determine  which  method  is  appropriate  in  a 
particular  set  of  circumstances. 

Sixth,  despite  the  legitimate  need  and  desire  for  legislative 
oversight.  Congress  cannot  run  the  executive  branch.   Indeed,  one 
of  the  most  frequent  complaints  heard  from  Members  of  Congress 
is  that  they  are  already  overworked  and  do  not  have  time  to 
carry  out  their  existing  responsibilities,  particularly 
with  the  new  importance  that  the  budget  process  has  tcUcen  on. 
Perhaps  the  clearest  example  of  the  difficulty  that  Congress 
would  have  in  trying  to  run  the  executive  branch  is  demonstrated 
by  its  inability  to  agree  on  amendments  to  the  Clean  Air  Act 
over  the  last  two  years.   If  Congress  is  unable  to  reach  a 
consensus  on  the  amendments  to  basic  legislation  such  as  that, 
it  cannot  possibly  hope  to  be  able  to  write  the  rules  that 
would  implement  that  and  other  similarly  complex  legislation. 
The  difficulty  is  due  in  part  to  the  problem  of  reconciling 
different  interests  and  in  part  is  a  result  of  Congress'  other 
obligations.   In  addition,  the  technical  nature  of  many  of  the 
judgments  required  in  rulemaking  makes  it  impossible,  in  any 
practical  sense,  for  Congress  to  do  the  basic  administering  of 
the  law,  even  if  it  were  constitutional  for  it  to  do  so. 

Moreover,  most  of  these  decisions  —  Chadha  beinc^  a  prime 
example  —  are  simply  not  important  enough  for  Congress  to  deal 
with.   Recognizing  that  fact  and  acting  accordingly,  may  mean 
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from  time  to  time  that  Members  must  tell  constituents  that  there 
is  nothing  that  their  elected  representatives  can  or  ought  to  do. 
But  in  my  view  such  hard  decisions  are  necessary  if  Congress  is 
to  save  enough  time  to  do  the  jobs  which  only  Congress  is 
qualified  and  constitutionally  permitted  to  do.   Thus,  Congress 
needs  to  focus  on  improving  the  institutions  of  government  and 
not  reversing  individual  decisions,  even  if  those  decisions  are 
occasionally  not  precisely  what  Congress  would  have  preferred. 
Stated  another  way.  Congress  needs  to  do  a  better  job  of  estab- 
lishing priorities  and  deciding  which  matters  are  sufficiently 
important  to  warrant  its  attention. 

RECOMMENDATIONS 

1.   The  Severability  Problem 

If  I  am  correct  that  a  significant  number  of  severability 
questions  will  arise  in  the  near  future,  the  notion  that  they 
all  should  be  resolved  by  litigation  or  confrontation  ought  to 
be  unacceptable.   While  litigation  would  produce  specific  answers 
to  specific  questions,  it  would  also  result  in  enormous  expendi- 
tures of  effort  by  Congress,  the  executive  branch,  and  the  private 
parties  who  will  inevitably  be  involved  in  this  litigation. 

The  fact  is  that  Congress  wrote  all  of  these  veto  provisions 
and  Congress  is  now  in  a  position  to  change  them,  provided  that 
it  can  obtain  the  concurrence  of  the  President  or  can  override 
his  objections  by  a  two-third  vote  of  both  Houses.   In  my 
opinion,  the  likelihood  of  obtaining  Presidential  concurrence 
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on  severability  issues  is  significantly  reduced  if  Congress 
attempts  to  proceed  on  a  statute-by-statute  basis  to  redefine 
the  respective  roles  of  the  executive  and  the  legislative 
branches.   It  will  be  all  too  easy  in  many  cases  for  the 
President  to  veto  restrictions  on  his  power  if  they  are  passed 
one  by  one. 

It  is  for  this  reason,  as  well  as  for  reasons  of  efficiency, 
that  I  urge  the  Congress  and  the  Administration  to  seek  to  put 
together  a  carefully  crafted  package,  in  which  all  currently  « 
existing  veto  provisions  would  be  reviewed,  and  the  power  in  some 
cases  allowed  to  permanently  reside  in  the  executive,  in  other 
cases  it  would  be  taken  away,  and  in  others  it  would  be  made 
subject  to  conditions  or  limitations  not  currently  existing  or 
existing  in  a  different  form.   If  this  prospect  of  an  omnibus 
severability  act  seems  frightening,  the  prospect  of  litigation, 
confrontation,  and  stalemate  seems  to  me  to  be  far  more  so. 

In  any  such  process,  it  would  be  necessary  not  only  for  the 
Administration  and  the  Congress  to  participate,  but  for  represen- 
tatives of  business,  labor,  consumer,  environmental  and  other 
groups  that  are  interested  in  particular  aspects  to  be  heard  on 
the  question  of  the  proper  scope  of  delegation.   To  accomplish 
this,  I  urge  the  leadership  of  the  House  and  Senate  to  organize  a 
small  group  of  Members  who  would,  working  with  the  relevant 
committees,  develop  this  package. 

There  are  two  other  matters  related  to  severability  that 
deserve  brief  mention.   First,  in  the  war  powers  area,  and 
perhaps  others,  there  may  be  claims  of  the  inherent  power  of 
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the  President  to  undertake  certain  activities.   I  urge  the 
Congress  and  the  Administration  to  avoid  dealing  with  those 
questions  unless  absolutely  necessary.   The  most  that  should  be 
done  is  to  it  make  clear  that  Congress  is  not  seeking  to  legis- 
late in  any  areas  in  which  the  President  has  a  claim  of  inherent 
authority  and  thus  to  leave  the  matter  in  a  state  of  some 
uncertainty.   Our  country  has,  after  all,  operated  tolerably 
well  with  that  minimal  degree  of  uncertainty  for  over  200 
years,  and,  given  the  breadth  of  the  severability  problems  that 
cannot  be  avoided,  I  see  no  reason  to  take  on  the  added  task 
of  trying  to  sort  out  the  inherent  powers  of  the  President. 

Second,  while  legislative  vetoes  were  contained  in 
some  two  hundred  statutes,  their  actual  exercise  was  fairly 
rare,  although  they  often  provided  the  leverage  needed  to 
"persuade"  agencies  to  make  certain  changes  in  their  proposals. 
Since  at  least  some  of  the  underlying  powers  will  be  found 
nonseverable  from  the  veto,  there  is  at  least  an  argument 
that  all  of  the  actions  previously  taken  pursuant  to  those 
reasonable  provisions  are  void. 

In  my  view  that  argument  would  not  ultimately  succeed  and 
the  Supreme  Court  would  rule,  under  cases  such  as  Chevron  Oil 
V.  Huson,  404  U.S.  97  (1971),  that  Chadha  was  not  retroactive, 
at  least  with  respect  to  executive  actions  which  were  not 
actually  vetoed.   I  further  believe  that  the  courts  will 
address  the  retroactivity  issue  first  in  order  to  avoid  the 
very  complex  question  of  severability.   However,  to  avoid 
needless  litigation,  such  as  that  already  underway  in  American 
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Federation  of  Government  Employees  v.  Reagan,  No.  83-1914 
(b.D.C.  filed  July  1,  1983),  which  challenges  three  separate 
adjustments  made  by  Presidents  Carter  and  Reagan  under  the 
Federal  Pay  Comparability  Act  of  1970,  5  U.S.C.  S  5305(c),  and 
seeks  back  pay  in  the  millions,  if  not  billions  of  dollars. 
Congress  should  promptly  pass  a  statute  ratifying  all  such 
vetoable,  but  not  actually  vetoed  actions  taken  by  the  executive 
branch  prior  to  June  23,  1983,  when  Chadha  was  decided.   See 
also  United  States  v.  Exxon  Corp.,  No.  78-1035  (D.D.C.),  Defendant's 
Motion  for  Reconsideration  and  Relief  from  Judgment,  filed  July 
5,  1983,  making  similar  arguments  regarding  the  Energy  Petroleum 
Allocation  Act  of  1973  and  the  Energy  Policy  and  Conservation  Act. 
2.   General  Regulatory  Reform  Questions 
First,  I  believe  that  there  are  no  fundamental  changes 
needed  in  the  regulatory  process.   The  methods  by  which  rules  are 
made  and  cases  adjudicated  are  working  reasonably  well,  given  the 
complexity  of  the  task  and  the  variety  of  interests  that  are 
generally  pulling  in  opposite  directions  in  a  given  proceeding. 
There  are,  however,  a  few  changes  that  would  be  useful,  such  as 
those  eliminating  some  of  the  current  exemptions  fr(»t  notice  and 
comment  rulemaking  and  others  opening  up  the  process  to  greater 
public  participation.   While  I  have  in  the  past  and  will  continue 
in  the  future  to  support  such  incremental  changes,  they  are 
surely  not  worth  the  price  of  some  of  the  sweeping  revisions  that 
others  would  make  in  the  Administrative  Procedure  Act.   And,  most 
importantly,  any  revisions  to  the  APA  should  be  considered  on 
their  own  and  not  as  part  of  Congress'  review  of  Chadha  and  the 
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problem  of  severability. 

Second,  Congress  should  beware  of  gimiiiicks,  of  which 
the  legislative  veto  is  one  variety.   There  are  no  short 
cuts  to  improving  the  administrative  process  and,  just  as 
the  veto  was  ill  advised  (as  well  as  unconstitutional),  so  too 
are  the  other  quick  fixes  such  as  increased  presidential  in- 
volvement, the  so-called  Bumpers  Amendment  (which  would 
mandate  a  greater  role  for  the  courts),  and  sunset  legis- 
lation for  both  agencies  and  their  rules.   These  attempts  to 
short  cut  the  hard  road  to  reform  are  not  likely  to  succeed 
and,  particularly  if  they  are  enshrined  in  statutes,  are  more 
prone  to  cause  mischief  than  to  improve  regulations.   Indeed, 
even  the  much-vaunted  Executive  Order  12291  has  not  improved 
the  quality  of  regulatory  decision  making,  as  witnessed  by  the 
decision  of  the  Supreme  Court  in  Motor  Vehicle  Manufacturers 

Association  v.  State  Farm  Mutual  Insurance,  U.S.  , 

51  U.S.L.W.  4953  (June  24,  1983).   In  that  case  the  Department 
of  Transportation  rescinded  the  passive  restraint  standard 
after  going  through  the  so-called  cost-benefit  procedures  for 
major  rules,  and  yet  the  Supreme  Court  found  that  its  actions 
were  arbitrary  and  capricious  and  set  the  attempted  revocation 
aside.   In  short,  there  is  no  substitute  for  conscientious  and 
careful  staff  work,  and  simply  engrafting  new  procedures  will 
not  resolve  the  hard  issues  of  regulation  in  the  future  any 
more  than  they  have  done  in  the  past. 

For  the  Committee's  consideration,  I  am  submitting 
for  the  record  copies  of  three  articles  on  this  general 
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subject  that  I  have  authored  that  appeared  in  the  Legal 
Times  of  Washington,  the  Administrative  Law  Review,  and  the 
Tulane  Law  Review.   In  addition,  I  am  submitting  a  copy  of 
an  article  that  appeared  in  the  June  6,  1983  Wall  Street 
Journal  (and  a  letter  replying  to  it),  which  demonstrates  how  the 
administrative  process  beccanes  undermined  when  officials  at  the 
Office  of  Management  and  Budget  make  health  and  safety  decisions 
that  Congress  has  assigned  to  the  regulatory  agencies. 

Third,  the  idea  of  delaying  the  effective  date  of  certain 
decisions  to  allow  Congress  the  opportunity  to  determine 
whether  it  wishes  to  pass  legislation  overriding  them  may  be 
useful,  but  only  in  a  few  situations.   As  noted  above,  that 
approach  is  surely  constitutional,  but  in  my  view  it  should  be 
used  extremely  sparingly,  principally  under  those  statutes  in 
which  an  event  to  be  reviewed  occurs  infrequently,  such  as 
changes  in  the  Federal  Rules  of  Civil  Procedure,  which  occur  at 
most  once  a  year.   In  those  cases,  it  seems  realistic  for 
Congress  to  take  the  necessary  time  to  review  the  changes  and 
in  some  cases  to  enact  legislation  postponing  the  effective 
date  until  further  study  can  be  concluded.   It  is  particularly 
important  to  limit  these  "report  and  wait"  provisions  to  those 
decisions  which  need  not  go  into  effect  immediately  and  which 
occur  only  occasionally.   While  it  may  be  that  Congress  would 
'not  choose  to  pass  delaying  or  overriding  legislation  in  any 
but  a  few  cases,  it  simply  does  not  have  the  resources  to 
undertake  a  meaningful  evaluation  if  a  large  number  of  report 
and  wait  provisions  are  enacted.   And  if  Congess  were  to  write 
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in  an  exception  for  emergency  rules,  there  would  develop  a 
whole  body  of  law  under  which  agencies  would  try  to  circumvent 
Congressional  review  by  claiming  emergencies  when  none  truly 
existed.   Thus,  while  I  believe  that  there  may  be  situations 
in  which  the  report  and  wait  approach  can  be  helpful,  I  urge 
the  Congress  to  stringently  ration  its  use. 

Fourth,  in  the  recent  House  debate  over  amendments  to  the 
Consumer  Product  Safety  Act,  one  proposal  that  was  adopted 
would  require  the  positive  approval  of  both  Houses  and  the 
President  before  any  safety  standard  could  go  into  effect. 
While  such  a  provision  is  surely  constitutional,  it  is  equally 
surely  unwise  and  unworkable.   If  one  of  the  best  ways  to 
improve  our  agencies  is  to  find  qualified  people  who  are  willing 
to  serve  in  them,  any  across-the-board  limitation  on  the  power  to 
issue  rules  would  mean  that  individuals  of  competence  and 
dedication  would  simply  not  accept  a  job  which  would  be 
little  more  than  an  advisory  position.   Similarly,  our  country 
is  far  too  complex  today  to  await  Congressional  action  on  every 
rule  that  an  agency  might  promulgate.   While  there  may  be 
occasional  decisions  of  such  great  importance  as  to  require 
positive  congressional  approval  before  they  become  effective, 
there  is  no  conceivable  basis  to  justify  that  approach  for  all 
safety  standards  under  the  Consumer  Product  Safety  Act. 
In  fact,  such  a  provision  is  simply  a  signal  to  the  agency  to 
go  out  of  business.   If  that  is  the  approach  being  taken, 
Congress  should  have  the  intestinal  fortitude  to  stand  up  and 
abolish  the  agency  directly,  instead  of  doing  it  by  making  it 
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impossible  for  the  agency  to  carry  out  its  assigned  responsi- 
bilities. 

Fifth,  whatever  Congress  does,  it  should  be  certain 
that  it  does  not  create  incentives  for  agencies  to  move  away 
from  rulemaking  into  adjudication.   While  rulemaking  is  not 
without  flaws,  in  general  it  is  a  better  way  for  agencies 
to  operate  because  of  the  increased  public  input,  the  opportunity 
to  take  a  broader  view  of  a  probliem,  the  ability  to  avoid  harsh 
results  by  not  applying  new  standards  to  prior  conduct,  and  the 
elimination  of  many  of  the  formal  and  burdensome  requirements 
of  adjudication.   Thus,  to  the  extent  Congress  imposes  restric- 
tions on  agencies,  it  should  do  so  in  a  way  that  will  not  force 
policy  judgments  to  be  made  through  the  back  door  of  adjudication 
when  they  would  be  forbidden  through  the  front  door  of  rulemaking. 

CONCLUSION 
There  are  many  difficult  issues  that  now  must  be  considered 
in  light  of  Chadha.   These  cannot  be  resolved  in  a  day  or  a 
week  or  a  month  or  perhaps  a  year,  but  work  must  be  begun  on 
them  immediately.   I  and  others  at  Public  Citizen  stand  ready 
to  assist  the  Committee  in  any  way  possible  in  this  roost 
important  endeavor. 
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Mr.  Morrison.  Beyond  my  position  as  the  director  of  litigation 
for  Public  Citizen,  I  think  the  record  ought  to  reflect  that  I  was  the 
lead  counsel  for  Mr.  Chadha  throughout  the  case  and  also  lead 
counsel  for  the  consumer  groups  in  the  natural  gas  pricing  case 
and  cocounsel  in  the  used-car  rule  case.  Thus  my  views  on  the  con- 
stitutionality and  the  wisdom  of  the  legislative  veto  I  think  are 
probably  well  known  to  the  committee. 

I  am  here  today  to  try  to  give  some  small  advice  that  I  have  re- 
garding the  actions  that  the  Congress  should  take  now  that  the 
Chadha  case  is  lost.  I  want  to  focus  if  I  may  on  two  separate  as- 
pects: one,  the  question  of  severability;  and  second,  the  question  of 
general  regulatory  reform. 

First  as  to  severability,  I  would  agree  with  Deputy  Attorney  Gen- 
eral Schmults  that  the  issue  is  in  each  case:  What  would  Congress 
have  done  if  it  had  known  that  the  unconstitutional  veto  could  not 
be  included  in  the  law?  Stated  another  way,  would  Congress  have 
thrown  out  the  baby  with  the  bathwater  by  removing  entirely  the 
power  of  the  executive  branch  to  engage  in  a  certain  activity  or 
would  it  have  given  the  power  unencumbered  by  the  veto? 

That,  of  course,  is  necessarily  a  hypothetical  question,  since  Con- 
gress obviously  did  not  know  what  was  going  to  happen  in  the 
Chadha  case  until  it  was  decided.  That  means  that  the  courts  will 
have  to  answer  that  question  unless  the  Congress  acts  to  do  some- 
thing about  it.  And  as  the  opinions  in  the  various  cases  makes 
clear,  the  courts  will  have  to  do  so  on  a  statute-by-statute  basis,  ex- 
amining the  legislative  history  in  detail  to  try  to  come  up  with  the 
answers  to  the  questions. 

The  second  point  I  want  to  make  is  that  these  issues  are  likely  to 
arise — indeed,  they  are  almost  inevitable.  I  am  sorry  that  Congress- 
man Frank  had  to  leave,  because  I  have  an  answer  to  a  question 
which  he  asked  Deputy  Attorney  General  Schmults.  And  that  is, 
will  the  administration  abstain?  The  answer  is  no,  with  respect  to 
deferrals.  Last  week  in  the  Federal  Register  I  noticed  under  the 
Office  of  Management  and  Budget  heading  a  section  dealing  with  a 
proposed  rescission,  as  to  which  there  is  no  constitutional  question, 
and  several  proposed  deferrals,  all  of  which  have  been  sent  up  sub- 
sequently to  Chadha. 

I  would  have  brought  those  particular  pages  with  me,  but  unfor- 
tunately, our  copying  machine  was  down.  And  so  I  will  have  to 
send  them  up  to  the  committee  to  be  included  in  the  record. 

But  I  think  the  matter  is  entirely  clear  that  the  administration 
is  now  showing  any  willingness  to  abstain  during  this  period,  at 
least  with  respect  to  deferrals.  And,  as  it  has  been  made  clear  in 
the  dialog  here  today,  deferrals  are  self-executing.  That  is,  unlike 
anything  else,  the  deferral  allows  the  passage  of  time  to  be  the 
means  by  which  funds  are  not  spent.  Thus,  when  the  administra- 
tion sends  up  a  deferral,  that  is  a  fait  accompli,  and  unless  Con- 
gress can  find  some  way  to  do  something,  or  there  are  some  private 
citizens  who  are  adversely  affected  and  bring  litigation,  as  there 
has  been  brought  in  the  past,  the  administration  is  able  to  accom- 
plish everything  it  wants  just  as  though  the  veto  were  in  the  law 
but,  of  course,  it  is  not  there  and  it  is  not  effective. 

So  it  seems  to  me  that,  given  the  fact  that  the  administration 
has  already  almost  thrown  down  the  gauntlet  on  the  issue  of  defer- 
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ral,  it  is  not  a  satisfactory  answer  for  the  administration  to  come 
here  and  say,  don't  worry  about  an5rthing,  you  don't  have  to  do 
an5d:hing,  because  the  executive  branch  now  has  complete  control 
over  what  is  going  on. 

My  own  preference  in  this  area  is  for  Congress  to  take  some  leg- 
islative steps  to  deal  with  the  problem  of  severability,  to  fix  up  the 
problem  at  least  prospectively.  My  concern  is  that  if  Congress  does 
not  try  to  do  something  legislatively,  the  Executive  will  retain  the 
advantage,  and  that  if  Congress  attempts  to  do  anything  on  a  stat- 
ute-by-statute basis,  the  President  is  in  a  very  strong  position  to 
veto  it. 

Therefore,  in  my  prepared  statement  I  have  recommended  that 
the  Congress  give  serious  consideration  to  putting  together  a  com- 
prehensive package  to  deal  with  the  problem  of  severability  with 
regard  to  all  of  the  statutes  in  which  there  is  now  a  veto. 

I  have  urged  that  the  leadership  in  both  Houses  appoint  a  small 
group  of  Members  to  study  the  matter  and  to  attempt  to  work  out 
a  fair  compromise  on  all  of  these  issues  after  taking  into  account 
the  views  of  affected  interests  and  taking  into  consideration  the 
views  of  the  relevant  committee  chairmen. 

Now,  with  respect  to  the  other  general  topic  today  of  general  reg- 
ulatory reform,  it  seems  to  me  that  the  Chadha  decision  provides 
an  opportunity  to  Congress  to  review  the  fundamental  premise  of 
the  legislative  veto  regarding  the  role  of  Congress  vis-a-vis  the 
agencies. 

It  seems  to  me  that  it  is  not  the  job  of  the  Congress  to  correct 
every  mistake  or  to  attempt  to  correct  every  mistake  that  every 
Federal  agency  may  make.  The  Congress  simply  does  not  have  the 
time  or  the  ability  to  run  Federal  agencies.  Indeed,  as  I  am  sure 
you  are  aware,  one  of  the  constant  complaints  from  the  Members 
of  Congress  themselves  is  that  they  do  not  have  the  time  to  do 
their  primary  job,  which  is  to  write  legislation. 

Therefore,  it  seems  to  me  that  Congress  is  institutionally — and 
after  Chadha  probably,  constitutionally — disqualified  from  trying 
to  run  the  Federal  agencies  on  a  day-to-day  basis. 

Now,  that,  of  course,  does  not  mean  that  there  are  not  things 
that  Congress  can  do.  But  it  does  seem  to  me  to  suggest  that  the 
Congress  ought  to  reject  automatic  report-and-wait  provisions  for 
every  single  decision  of  every  single  Federal  agency.  Congress  also 
ought  to  reject  the  automatic  requirement  to  have  affirmative  ap- 
proval for  all  rules  or  other  kinds  of  decisions  by  agencies. 

I  would  submit,  however,  that  there  are  certainly  special  circum- 
stances— among  them  being  arms  sales,  nuclear  proliferation — in 
which  Congress  should  recognize  that  there  are  important  interests 
involved  and  that  it  can  and  will  take  the  time  on  occasion  to  look 
at  proposed  decisions  by  the  executive  branch  and  decide  either  to 
approve  them  or  disapprove  them.  But  that  ought  to  be  an  excep- 
tion and  not  the  rule.  And  while  proposals  for  across-the-board 
report-and-wait  and  across-the-board  approvals  are  not  unconstitu- 
tional, they  are  in  my  view  unworkable  as  a  matter  of  policy. 

In  addition,  of  course,  in  those  situations  in  which  there  was  con- 
gressional approval  of  a  rule,  it  would  surely  throw  a  monkey 
wrench  into  the  process  of  judicial  review  once  Congress  had 
passed  a  statute  specifically  approving  it.  Now,  that  maybe  a  way 
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to  cut  down  on  the  business  of  the  courts,  but  it  seems  to  me  that, 
given  the  respective  roles  of  Congress  and  the  courts,  it  is  not  a 
very  good  use  of  Congress  time  to  try  to  sit  down  and  decide  wheth- 
er a  particular  rule  or  a  particular  decision  of  some  other  kind  is 
within  the  intent  of  the  statute,  is  supported  by  evidence,  is  best 
justified  in  the  way  in  which  it  is  done,  or  something  else. 

The  third  point  I  want  to  make  is  that  Congress  ought  instead  to 
focus  its  attention  on  institutional  reform,  particularly  in  terms  of 
the  particular  substantive  statutes.  If  there  are  things  wrong  with 
the  Clean  Air  Act,  the  Occupational  Safety  and  Health  Act,  or  the 
Federal  Trade  Commission  Act,  then  the  substantive  committees 
ought  to  review  that  legislation  and  decide  what  changes  need  to 
be  made.  Clarification,  modification,  changes  in  delegations,  and 
oversight  hearings  are  the  proper  function  of  the  Congress,  but 
review  of  individual  decisions  are  not,  with  very  few  exceptions. 

Last,  with  respect  to  the  general  subject  of  regulatory  reform,  it 
seems  to  me  that  the  administrative  process,  despite  its  mistakes, 
works  tolerably  well  and  that  there  is  no  need  for  a  broad,  across- 
the-board  regulatory  reform  bill  of  any  kind.  In  that  regard,  I 
would  submit  to  this  committee  that  the  quick  fixes  of  various 
kinds,  including  the  legislative  veto,  Presidential  intervention,  cost- 
benefit  analysis,  and  indeed  even  the  Bumpers  amendment,  are  not 
the  kind  of  opportunties,  the  kind  of  mechanisms  that  are  going  to 
solve  the  problems  in  our  agencies  today. 

Indeed,  I  would  suppose  that  many  of  the  previous  supporters  of 
the  Bumpers  amendment  who  favored  judicial  review  would,  in 
light  of  the  opinions  of  the  D.C.  circuit  and  U.S.  Supreme  Court  in 
the  passive-restraint  case,  be  a  little  more  restrained  in  their  sup- 
port of  judicial  review. 

In  my  own  view,  the  courts  in  those  cases  took  the  proper  level 
of  scrutiny,  but  I  do  not  find  very  many  people  in  the  legal  profes- 
sion or  people  who  are  studying  the  regulatory  agencies  who  be- 
lieve that  the  courts  ought  to  be  more  aggressive  in  reviewing  ac- 
tions by  administrative  agencies  than  the  D.C.  circuit  was  in  that 
case,  as  affirmed  by  the  U.S.  Supreme  Court. 

Mr.  Chairman,  that  concludes  the  summary  of  my  remarks,  and 
I  would  be  pleased  to  answer  any  questions  the  committee  has. 

Mr.  Hall.  Thank  you  very  much,  Mr.  Morrison.  And  certainly 
you  are  to  be  commended  for  the  work  you  did  in  this  case.  And  in 
reading  your  statement  you  pointed  that  out  at  the  outset. 

I  think  that  the  bottom  line  of  your  testimony  is  on  page  2, 

where  you  say  that: 

Stated  another  way,  if  Congress  wishes  to  make  laws  or  to  overrule  decisions  of 
the  executive  branch,  the  only  way  it  can  do  so  is  by  the  constitutional  means  of 
obtaining  a  majority  of  both  Houses  of  Congress  and  the  approval  of  the  President 
or,  in  the  event  of  a  presidential  veto,  an  override  by  a  two-thirds'  vote  of  each 
House. 

As  I  look  at  the  opinion  in  Chadha,  that  is  all  that  it  says.  I 
think  that  is  what  the  bottom  line  of  that  opinion  is:  If  you  are 
going  to  do  it,  you  are  going  to  have  to  do  it  properly  in  a  constitu- 
tional way.  Am  I  wrong? 

Mr.  Morrison.  I  agree  with  you  100  percent  with  regard  to  the 
final  portion  of  the  opinion.  The  earlier  portion,  of  course,  deals 
with  severability,  and  I  do  not  want  to  minimize  that  problem.  But 
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with  respect  to  the  constitutional  question — severabiUty  is  not,  of 
course,  a  constitutional  question,  it  is  a  statutory  interpretation 
question — I  agree  100  percent  with  the  chairman. 

Mr.  Hall.  Now,  you  also  say  on  page  9  that  Congress  should 
promptly  pass  a  statute  ratifying  all  such  vetoable  but  not  actually 
vetoed  actions  taken  by  the  executive  branch  prior  to  June  23, 
1983,  when  Chadha  was  decided.  Suppose  Congress  does  not  take 
that  action.  Suppose  they  just  do  not  do  it? 

Mr.  Morrison.  It  is  going  to  be  litigated. 

Mr.  Hall.  Is  that  going  to  affect,  in  your  opinion,  some  of  these 
items  that  were  vetoable  but  were  not  vetoed? 

Mr.  Morrison.  No;  it  won't  affect  it,  Mr.  Chairman,  but  it  will 
mean  that  those  decisions  are  going  to  have  to  go  through  the  Fed- 
eral courts. 

I  have  pointed  to  two  cases  of  which  I  am  aware — and  I  am  not, 
of  course,  in  the  Justice  Department,  and  so  I  do  not  have  access  to 
all  the  current  litigation  filed — but  just  being  around  town  here,  I 
have  learned  of  two  particular  actions  that  seem  to  me  to  raise  this 
question  of  retroactivity.  And  I  do  not  believe  that  the  Federal 
courts  need  additional  business  on  the  question  of  retroactivity. 

Given  the  enormous  amounts  of  money  involved  in  some  of  these 
matters — I  think  that  the  statement  of  the  Attorney  General  indi- 
cates in  the  Exxon  case,  we  are  talking  about  $1.6  billion,  and  I  do 
not  know  what  the  amount  of  back  pay  is  in  the  AFGE  case — Con- 
gress would  do  very  well  to  remove  the  uncertainty.  Otherwise  it  is 
going  to  mean  that  various  branches  of  the  Government — and  I 
would  say  the  Congress  may  well  have  to  have  counsel  come  in  in 
those  cases — are  going  to  have  to  deal  with  questions  of  retroactivi- 
ty and  questions  of  severability.  While  I  do  not  think  there  will  be 
questions  of  constitutionality,  there  may  be  other  issues  as  well.  It 
seems  to  me  not  to  make  sense  to  have  it  done  that  way. 

Mr.  Hall.  Well,  on  page  8  you  say  that  Chadha  was  not  retroac- 
tive. 

Mr.  Morrison.  That  is  my  opinion.  That  is  only  my  opinion,  Mr. 
Chairman.  And  I  believe  a  court  would  so  hold;  that  is,  with  re- 
spect to  matters  that  never  were  vetoed  by  the  Congress. 

Mr.  Hall.  Well,  has  anyone  who  has  any  knowledge  of  this  sub- 
ject, taken  the  position  that  Chadha  was  retroactive?  I  have  not 
seen  it. 

Mr.  Morrison.  Well,  I  would  submit  that  in  both  the  AFGE  case 
and  in  the  Exxon  case,  both  of  them  take  the  position  that  Chadha 
is  in  fact  retroactive.  The  AFGE  case,  of  course,  is  only  at  the  com- 
plaint stage.  And  in  the  Exxon  case  there  is  a  motion  to  reverse 
the  judgment  based  on  Chadha. 

But  I  would  say  that  I  would  not  want  to  characterize  the  coun- 
sel for  the  parties  in  those  cases  as  being  unknowledgeable,  but 
they  have  signed  pleadings,  and  under  our  Federal  rule  you  have 
to  say  you  believe  in  good-faith  to  plead  the  case.  Whether  that  is 
honored  in  the  breach  in  some  cases  or  not,  I  do  not  know.  But 
these  are  reputable  law  firms  that  have  signed  their  names  on 
these  pleadings. 

Mr.  Hall.  Being  involved  in  this  for  a  number  of  years,  what  do 
you  believe  would  be  the  simplistic — and  I  know  we  cannot  get  too 
simple  on  what  we  are  talking  about,  because  it  is  a  complicated 
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thing— what  do  you  believe  would  be  the  simplistic  route  that  Con- 
gress should  take  to  try  to  put  an  end  to  maybe  excessive  actions 
by  the  Executive,  excessive  actions  by  the  nonelected  groups  that 
make  these  rules,  regulations?  What  do  you  think  could  be  done  to 
put  a  stop  to  it  and  still  take  care  of  both  of  the  executive  branch 
powers  and  the  congressional  powers? 

Mr.  Morrison.  I  am  not  sure  that  I  agree  that  there  are  a  suffi- 
cient number  of  excessive  actions  that  do  not  otherwise  get  checked 
through  judicial  review  or  changes  later  on  through  petitions  for 
reconsideration  or  through  the  political  process  acting  by  a  consti- 
tutional means. 

But  assuming  for  the  moment  that  I  did  accept  that  notion,  it 
seems  to  me  that  there  are  two  simplistic  answers.  One  is  to  be 
sure  that  those  cases  which  do  not  go  to  court  now  are  able  to  go  to 
court  either  by  expanding  the  rules  on  standing  or  providing  for 
funding  for  parties  who  wished  to  take  cases  to  court  that  they 
cannot  afford  to  take  to  court. 

Third,  one  could,  if  one  really  believed  that  there  were  excesses 
that  were  not  being  cured,  go  a  route  like  the  Bumpers  amend- 
ment. As  I  say,  I  do  not  believe  that  that  would  be  appropriate.  But 
those  are  mechanisms  that  the  Congress  could  employ.  And  those 
to  me  would  be  preferable  to  Congress  getting  in  the  business  of 
trying  to  review  all,  most,  or  even  many  rules  and  decisions  made 
by  the  executive  branch. 

It  seems  to  me  not  a  very  good  use  of  the  time  of  this  committee 
and  other  members  to  sit  down  and  try  to  wade  through  pounds 
and  pounds  of  papers  and  technical  data  reached  by  EPA  or  OSHA 
or  some  other  agency. 

Mr.  Hall.  I  recognize  the  gentleman  from  California,  Mr. 
Berman. 

Mr.  Berman.  Thank  you. 

How  does  the  issue  of  severability  come  into  some  of  the  acts 
that  I  personally  am  concerned  about  in  the  area  of  the  war  powers 
resolution  or  military  sales  to  foreign  governments? 

Mr.  Morrison.  Well,  one  of  the  problems  in  that  particular  area 
is  that  unlike  something  like  deferral  or  used-car  rules  where  there 
is  a  person  clearly  injured  and  therefore  can  go  to  court  and  get 
standing,  it  is  hard  to  say  in  the  arms  sales  area  right  off  the  top 
who  would  have  standing  to  object  to  the  transfer  of  nuclear- 
powered  submarines,  for  instance,  to  India,  just  to  pick  a  hypotheti- 
cal. 

The  courts  have  pretty  uniformly  held  that  taxpayers — despite 
the  fact  that  it's  taxpayers'  money  at  issue — don't  have  standing. 
They've  also  held  that  Members  of  Congress  don't  have  standing 
dealing  with  the  challenges  to  dispositions  of  Federal  property  de- 
spite the  fact  that  in  the  Constitution  it  says  that  Congress  shall 
have  the  power  to  dispose  of  Federal  property. 

So  you  have  a  standing  problem  first.  But  assuming  that  you 
could  get  around  that,  I  presume  that  what  would  happen  would  be 
that  an  action  would  be  brought  seeking  a  court  order  enjoining 
the  administration  from  selling  submarines  in  rny  hypothetical 
case.  At  that  point,  the  administration  would  come  in  and  say: 
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The  veto  provision  is  unconstitutional,  but  it  is  severable  from  the  authority  to 
sell.  And  therefore  even  though  Congress  cannot  veto,  we  in  the  administration 
have  the  power  to  sell  arms  without  any  limitation. 

The  court  would  then  have  to  decide  whether  Congress  would 
have  given  the  Executive  the  power  to  sell  arms  in  the  absence  of 
any  controls  through  the  veto. 

It  seems  to  me,  based  upon  the  administration's  statement  here 
today  as  well  as  their  action  in  the  deferral  area,  that  the  adminis- 
tration is  going  to  take  a  very  narrow  view  of  the  situations  in 
which  there  is  nonseverability.  In  other  words,  it  is  to  the  adminis- 
tration's advantage  to  be  able  to  say,  "Well  Congress  would  have 
done  it  even  if  it  couldn't  have  had  the  veto." 

It  seems  to  me  that's  not  a  very  balanced  view  on  the  severabil- 
ity question.  And  while  I  agree  fully  with  the  court  cases  that  have 
been  decided  so  far  on  severability,  I  am  quite  clear  in  my  own 
mind,  in  part  based  on  my  battles  in  the  impoundment  area  back 
before  1974,  that  Congress  would  not  have  given  unfettered  discre- 
tion to  the  Executive  to  defer  in  the  absence  of  the  veto. 

Bu  that's  the  procedural  way  in  which  these  kind  of  cases  would 
come  up. 

Mr.  Berman.  The  problem  is  that  one  thing  we  know  you  can't 
do  retroactively  is  change  a  statute  without  either  a  Presidential 
approval  or  an  override  or  try  to  recast  legislative  history  at  the 
time  that  the  act  originally  went  through.  So  now  we  are  at  a 
pretty  big  disadvantage  in  that  we  have  given  fairly  broad  grants 
of  authority  to  the  Executive  tempered  by  the  notion  that  if  some- 
thing were  so  outrageous  we  could  rescind  specific  actions  by  virtue 
of  the  veto  and  that  at  the  very  least  it  would  have  a  dampening 
effect  on  particular  exercises  of  power,  because  that  potential 
always  existed.  Now  we  are  stripped  of  that  clout  with  respect  to 
all  laws  we've  already  enacted  and  require,  in  effect,  a  Presidential 
signature  unless  something  becomes  so  outrageous  and  so  univer- 
sally condemned  by  members  of  both  parties  that  we  could  get  a 
veto  override. 

Mr.  Morrison.  Well  I  would  say  ironically  what  I  said  a  moment 
ago  about  the  difficulty  in  getting  a  court  case  in  the  spending  and 
disposition  of  property  area. 

The  converse  is  true  in  the  appropriations  area.  That  is,  you 
have  the  largest  leverage  on  appropriations  because  the  adminis- 
tration after  all  can't  run  the  Government  without  appropriations. 

It  seems  to  me  that,  for  instance,  as  part  of  an  appropriation  bill 
for  this  year,  if  you  wanted  to  go  to  confrontation  with  the  admin- 
istration— and  I  urge  that  you  not  do  that,  to  try  to  work  out  a 
more  sensible  solution — the  Congress  could  put  on  an  appropri- 
ation rider  for  whatever  agency  has  the  nuclear  submarines — De- 
fense Department,  for  instance.  You  would  say  that  no  property 
may  be  disposed  of  pursuant  to  this  statute  by  using  any  funds  that 
are  being  appropriated  under  this  appropriation  act,  and  in  that 
way  tie  the  hands  of  the  administration  in  a  way  that  couldn't  be 
tied  otherwise. 

Mr.  Berman.  I'm  not  sure  I  understood  how  that  deals  with  the 
nuclear  submarines  in  the  India  hypothetical.  If  that  were  occur- 
ring  
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Mr.  Morrison.  Between  now  and  the  time  that  the  new  appropri- 
ations bill  comes  to  the  floor,  the  answer  is  you  couldn't  do  any- 
thing. 

Mr.  Berman.  Let's  get  away  from  that  one.  Let's  talk  about  this 
issue  of  impoundment  versus  deferrals.  I  wasn't  here  when  this 
fight  was  taking  place,  but  as  I  understand  it,  there's  a  separate 
statute  which  authorizes  across  the  board  Presidential  deferrals. 
This  is  not  contained  in  every  appropriations  bill 

Mr.  Morrison.  That  is  correct. 

Mr.  Berman.  It  is  a  separate  statute.  Presumably  the  President 
would  veto  any  bill  which  attempted  to,  pardon  the  expression,  re- 
scind its  deferral  authority. 

Mr.  Morrison.  He  might  not  be  able  to  do  that  if  the  rider  was 
attached  to  part  of  a  general  appropriations  matter  for  an  agency 
which  he  deemed  essential,  and  that  if  Congress  made  it  clear  that 
the  President  was  not  going  to  get  any  money  until  he  started  to 
agree  to  abide  by  the  new  rules  on  deferral,  it  seems  to  me  that  a 
creative  Congress  could  find  vehicles  that  would  be  sufficient  unve- 
toable 

Mr.  Berman.  Assuming  that  the  President  can,  with  relative  im- 
punity, veto  every  appropriations  bill,  but  ultimately  there  will 
have  to  be  some  mechanism  for  funding  Government — and  that  has 
come  about  in  recent  years  through  this  continuing  resolution 
mechanism — can  Congress  repeal  as  part  of  a  continuing  resolution 
a  statutory  authority  created  by  a  bill? 

Mr.  Morrison.  In  my  opinion  it  can;  in  fact,  I've  seen  a  number 
of  continuing  resolutions  which  are,  as  you  know,  subject  to  the  ap- 
proval of  both  Houses  of  Congress  and  the  signature  of  the  Presi- 
dent, which  contain  a  number  of  specific  amendments  in  the  appro- 
priations area. 

I  don't  know  that  they  could  change  the  used  car  rule — for  exam- 
ple through  continuing  resolution,  it  might  be  subject  to  a  point  of 
order  on  the  floor  of  the  House  and  germaneness,  but  in  terms  of 
appropriations,  it  seems  to  me  as  a  constitutional  matter  there's 
surely  no  problem,  and  continuing  resolutions  are  not  what  they 
once  were  where  they  simply  continue  everything  at  the  prior 
level.  Continuing  resolutions  go  up  and  down,  and  they're  called 
continuing  because  in  many  cases  they're  only  for  a  relatively 
short  period  of  time. 

Mr.  Berman.  Well,  it  was  clear  to  me  that  they  could  definitely 
contain  language  which  limited  certain  kinds  of  Executive  authori- 
ty but  you're  saying  there  are  examples  where  they  specifically 
changed  the  language  of  existing  statutes? 

Mr.  Morrison.  Yes;  I  would  suppose  one  thing  it  could  say  is 
that  notwithstanding  the  provisions  of  title  X  of  the  Impoundment 
Control  Act  of  1974,  that  no  moneys  appropriated  by  this  continu- 
ing resolution  may  be  deferred  by  the  President.  It  seems  to  me 
that  would  be  absolutely  clear  and  that  the  President  would  not 
have  any  authority. 

As  I  suggested  earlier,  however,  it  seems  to  me  that  that's  not  a 
good  way  for  the  two  branches 

Mr.  Berman.  I  know.  This  is  a  last-resort  action 

Mr.  Morrison.  That's  right. 


164 

Mr.  Berman  [continuing].  But  you  talked  about  some  deferral  ac- 
tions which  have  been  undertaken  since  the  decision  came  down. 

Mr.  Morrison.  That's  right. 

Mr.  Berman.  It  may  not  be  time  for  the  last  resort,  but  it  might 
be  time  to  start  thinking  about  working  out  some  understanding. 

Mr.  Morrison.  I  agree  completely. 

Mr.  Berman.  Thank  you. 

Mr.  Hall.  The  gentleman  from  Ohio,  Mr.  Kindness. 

Mr.  Kindness.  Thank  you,  Mr.  Chairman.  I'd  like  to  turn  back  to 
the  question  of  regulatory  reform.  We've  been  talking  about  defer- 
rals and  other  things  that  don't  have  anvthing  to  do  with  what  this 
subcommittee  is  concerned  with,  but  let  s  go  back  to  informal  rule- 
making. 

It  seems  to  me  that  we  could  probably  all  agree  that  judicial 
review  of  an  administrative  regulation  and  informal  rulemaking  is 
the  last  resort — that's  the  last  place  you  really  want  the  question 
to  be  decided,  last  place  you  want  it  to  wind  up.  Would  that  be 

Mr.  Morrison.  I  guess  I  wouldn't  necessarily  agree  with  you.  It 
seems  to  me  if  the  choice  is  between  having  committees  of  Con- 
gress sit  down  and  try  to  go  over  rules  and  regulations  to  see 
whether  they  are  consistent,  whether  they  make  sense,  as  a  regu- 
lar matter  it  seems  to  me  to  be  not  a  very  good  idea.  While  I  would 
prefer  that  cases  not  have  to  go  to  court,  because  the  agencies 
would  find  some  way  to  work  out  the  mutual  interests  of  all  per- 
sons concerned,  I  would  not  agree  that  judicial  review  is  the  last 
resort  if  Congress  is  included  in  that  group. 

Mr.  Kindness.  Well,  I  probably  should  have  qualified  that  state- 
ment. Most  lawyers  would  probably  rather  have  it  the  place  of  last 
resort,  I  suppose,  but  it  is  a  part  of  the  legislative  process  in  the 
sense  that  it  is  the  creation  of  laws  by  which  people  have  to  live, 
and  while  the  courts  are  the  last  place  for  those  things  to  be  inter- 
preted, it  seems  to  me  that  there  ought  to  be  a  better  process  of 
formulating  the  rules. 

I  don't  mean  necessarily  in  the  Congress  or  its  committees.  In 
your  testimony  you  indicated  that — you  commented  on  the  Bump- 
ers provisions,  the  legislative  veto  and  certain  other  aspects  that 
have  gotten  all  the  attention  over  the  years  that  regulatory  reform 
has  been  discussed,  but  you  kind  of  easily  brushed  off  the  broad- 
ranging  regulatory  reform — I  believe  you  referred  to  it  as — as  not 
being  considered  necessary. 

Do  you  mean  to  say  that  you  don't  feel  that  there  is  the  need  for 
more  due  process,  so  to  speak,  in  the  rulemaking  proceeding? 

Mr.  Morrison.  I  think  that  there  are  some  areas  where  due  proc- 
ess could  be  improved.  For  instance,  I  think  some  of  the  exceptions 
to  the  requirements  for  notice  and  comment  are  unwise  and  should 
be  changed. 

Second,  I  think 

Mr.  Kindness.  Would  interpretative  rules  be  one  of  those? 

Mr.  Morrison.  Absolutely. 

Mr.  Kindness.  Right.  OK,  we're  getting  there. 

Mr.  Morrison.  And  I  think  that  the  Government  benefits  and 
contracts  exemption  is  too  broad.  I  think  that  the  military  and  for- 
eign affairs  exemption  is  too  broad,  I  certainly  don't  want  notice 
and  comment  on  whether  we're  going  to  invade  a  foreign  country, 
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but  I  think  on  many  matters  such  as  where  the  Defense  Depart- 
ment is  going  to  build  bases,  those  are  matters  in  which  the  pubUc 
could  comment  sensibly  without  having  to  worry  about  interfering 
with  our  military  and  foreign  affairs. 

I  would  also  suggest  that  there  are  other  areas  which  could  re- 
quire greater  attention.  I  am  very  much  in  favor,  for  instance,  of 
agencies  doing  more  to  try  to  find  out  which  persons  are  really  in- 
terested in  a  proposed  proceeding  and  to  be  sure  that  the  persons 
have  some  notice  other  than  the  Federal  Register. 

Portions  of  the  Regulatory  Flexibility  Act  which  require  notifica- 
tion to  small  business  seem  to  me  to  make  sense.  I  would  also  favor 
public  participating  funding  for  those  groups  that  cannot  afford  to 
participate.  I  would  also  be  in  favor  of  creation  of  a  rulemaking  file 
in  which  agencies  had  to  put  documents  that  they  were  relying  on 
so  people  knew  what  they  were  talking  about. 

I  don't  have  all  of  the  provisions  of  the  regulatory  reform  bill  in 
my  head,  but  there  are  a  number  of  changes  that  I  consider  in 
some  cases  small  but  important,  in  some  cases  a  little  bit  larger 
and  important  that  I  would  like  to  see  put  into  the  law. 

But  I 

Mr.  Kindness.  You've  just  described  most  of  the  guts  of  regula- 
tory reform. 

Mr.  Morrison.  Well,  I  would  hope  so,  but  there  are  a  few  other 
little  things  in  there  such  as  the  cost-benefit  analysis  which  seemed 
to  me  to  be  not  very  workable  and  not  very  helpful. 

Mr.  Kindness.  But  economic  analysis  of  some  sort  is  certainly 
not  to  be  shied  away  from  entirely. 

Mr.  Morrison.  As  long  as  it's  not:  (a)  Inconsistent  with  the  un- 
derlying statute,  and  (6)  it  doesn't  become  too  rigid. 

It  seems  to  me  economic  analysis  can  play  an  important  role, 
provided  we  do  it  across  the  board. 

Mr.  Kindness.  And  wouldn't  some  mechanisms  for  effectively 
testing  the  truth  and  validity  of  evidence  on  which  the  agency  is 
relying  in  rulemaking  such  as  studies  and  reports  be  appropriate 

too? 

Mr.  Morrison.  I  think  you  have  to  be  cautious  about  that.  For 
instance,  I  have  long  favored  the  notion  that  agencies  should  have 
to  put  into  the  public  file  all  the  reports  that  are  commissioned  for 
them  or  done  by  their  staff  that  are  technical  in  nature,  whether 
they're  favorable  or  not.  Agencies  have  a  tendency,  in  my  experi- 
ence, to  take  the  unfavorable  reports  and  to  bury  them  someplace. 
That  doesn't  seem  to  me  to  make  sense. 

But  if  you're  talking  about  cross-examination  of  witnesses,  it 
seems  to  me  that  most  agency  proceedings  are  not  like  trials  that 
depend  on  credibility.  And  so  I  would  be  extremely  reluctant  to  put 
cross-examination  on  my  list  of  activities  that  ought  to  take  place 
in  the  rulemaking  context. 

Generally  speaking,  I  think  agencies  can  do  tolerably  well  if  they 
hear  the  different  sides  through  written  testimony  of  their  experts 
and  to  try  to  evaluate  them  in  that  regard. 

Mr.  Kindness.  What  if  there  were  to  be  mechanisms  developed 
by  the  agencies  with  some  area  of  flexibility  allowed  to  them  for 
peer  review  of  scientific  and  economic  data? 
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Mr.  Morrison.  It  seems  to  me  that  that's  a  sensible  idea  in  many 
cases  and  I  think,  Congressman,  that  your  term  flexibility  is  very 
important.  That  is,  if  the  agencies  do  not  have  to  go  through  that 
step  unless  they  think  it  would  be  useful,  there  is,  in  my  opinion, 
nothing  in  the  APA  now  that  prevents  them  from  getting  peer 
review.  And  for  Congress  to  write  a  statute  which  says  "Well  if 
there  is  anj^hing,  we  encourage  you  to  do  it  anyway,"  there's  prob- 
ably nothing  wrong  with  that. 

What  I  get  worried  about  is  when  Congress  details  a  list  of 
things  that  the  agency  has  to  do  in  every  case  or  find  some  extraor- 
dinary exception.  That's  when  I  get  worried  about  the  agency's 
being  bogged  down  in  too  much  process. 

Mr.  Kindness.  And  the  more  flexibility  you  have,  the  more  need 
there  is  for  some  corrective  mechanism  in  the  event  that  the 
agency  doesn't  perform  appropriately. 

Mr.  Morrison.  Perhaps,  perhaps.  It  seems  to  me  that  the  flex- 
ibility may  be  something  we  recognize  as  a  virtue,  and  we  ought 
not  to  insist  that  every  agency  do  every  proceeding  in  exactly  the 
same  way. 

Mr.  Kindness.  Well,  some  consider  flexibility  a  virtue,  I  think, 
but  when  we're  talking  about  that  which  has  the  effect  of  law  by 
which  everyone  affected  has  to  make  his  or  her  course  of  conduct 
conform,  then  I'm  not  at  all  sure  that  flexibility  is  that  much  of  a 
virtue:  the  law  ought  to  apply  to  all  people  in  the  same  way.  And 
that's  true  in  the  formulation  of  it  in  a  sense.  Everyone  ought  to 
have  a  reasonably  equal  opportunity  to  have  the  truth  put  into  the 
record  and  relied  upon. 

Mr.  Morrison.  I  would  agree  with  that.  All  I  was  trying  to  say  is 
that  every  proceeding  before  every  agency  is  not  the  same.  The 
issues  are  different,  the  statutes  are  different,  the  oppositions  are 
differently  based.  Even  within  the  same  agency  and  the  same  stat- 
ute two  different  kinds  of — for  instance,  chemical  substances  at 
OSHA,  problems  may  be  very  different:  In  one  there  may  be  no 
question  of  toxicity  at  issue,  but  the  question  is  remedy;  and  the 
other  one,  there  may  be  no  question  of  remedy,  but  the  question  is 
toxicity. 

It  seems  to  me  one  needn't  handle  those  procedures  in  precisely 
the  same  way  as  long  as  there's  reasonable  opportunity  to  be  heard 
and  there  is  a  minimum  amount  of  due  process. 

Mr.  Kindness.  I  don't  think  there's  any  question  about  what 
you've  just  said,  except  that  we're  not  seeking — any  of  us,  I  sup- 
pose— to  set  forth  in  the  law  what  shall  be  done  in  each  particular 
rulemaking  proceeding,  except  one  thing,  and  that  is  to  get  at  the 
truth. 

Mr.  Morrison.  Well,  I  would  say  two  things  about  that.  First,  as 
I  read  some  of  the  bills  pending  last  year,  particularly  H.R.  746,  it 
seemed  to  me  that  the  Congress  was  doing  precisely  that  in  listing 
what  had  to  be  done  in  every  proceeding — perhaps  even  more  so  in 
S.  1080  in  the  Senate. 

Second,  truth  is  a  wonderful  concept  and  it's  something — as  a 
trial  lawyer  you  are  worried  about  if  you  are  talking  about  who  hit 
whom  in  an  automobile  accident  and  who  was  at  fault.  Truth  does 
not  have  to  be  the  same  kind  of  meaning  when  what  you're  trying 
to  do  is  to  predict  what  the  effects  of  something  which  is  not  entire- 
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ly  known  to  scientists  is,  what  kind  of  risks  you're  talking  about, 
what  kind  of  costs  are  going  to  be  imposed. 

And  so  I'm  not  sure  that  truth  is  really  the  right  word.  I  don't 
mean  to  quibble,  but  it  does  seem  to  me  that  we  have  a  significant 
predictive  element  in  rulemaking,  because  after  all,  rulemaking 
looks  forward.  I  would  be  concerned  with  an  excess  focus  on  truth 
or  falsity  and  that  we  recognize  the  inherently  difficult  nature  of 
the  rulemaking  process. 

Mr.  Kindness.  Well,  I  don't  think  we're  very  far  apart,  but  in 
rulemaking  what  you're  concerned  with  is  not  the  ultimate  truth 
as  to  what  happens  down  the  road,  but  what  is  going  into  the 
record.  Is  it  valid?  Is  it  valid  information?  Is  it  arrived  at  by  proc- 
esses that  have  any  reliability?  What  is  the  truth  as  to  what  the 
premises  were  in  conducting  the  study?  What  the  procedures  and 
methods  were  that  were  employed,  and  that  sort  of  thing. 

Mr.  Morrison.  I  would  agree. 

Mr.  Kindness.  That's  a  different  stage  of  truth,  but  it's  still  get- 
ting at  the  truth. 

Mr.  Morrison.  One  of  the  other  aspects  of  the  problem  that  I 
was  always  very  concerned  about  is  that  in  the  rulemaking  process, 
all  manner  of  groups  tend  to  throw  studies  into  the  record  and 
then  later  go  to  court  and  say,  "Well,  the  agency  didn't  respond  to 
my  study,  which  was  indubitably  correct." 

And  of  course  the  difficulty  is  that  when  the  study  is  thrown  in, 
the  methodology  generally  does  not  go  in.  It  seems  to  me  that  an 
agency  ought  to  be  free  to  say  to  somebody,  "If  you  don't  tell  us 
your  methodology  so  we  can  analyze  it,  we  are  not  obligated  to  re- 
spond to  your  study,  be  it  of  benefits,  costs,  or  anything  else." 

Mr.  Kindness.  But  would  you  agree  that  if  we  moved  in  the  di- 
rection of  requiring  a  little  bit  more  time  to  be  given  to  assuring 
that  the  information  relied  upon  in  the  rulemaking  is  valid  infor- 
mation, to  begin  with,  we  might  find  fewer  of  these  cases  winding 
up  in  court.  There's  a  lot  of  wasted  time  involved  in  that  whole 
process. 

Mr.  Morrison.  But  sometimes  time  is  the  most  harmful  aspect  of 
the  problem.  That  is,  if  there's  an  emergency  situation  and  you 
lock  yourself  into  a  proceeding  which  requires  an  extensive  amount 
of  time,  I  worry  about  the  ability  of  the  Government  to  respond  to 
emergencies,  be  it  Tylenol  or  aspirin  and  Reye's  syndrome.  Those 
are  important  problems  and  it  seems  to  me  we  do  need  to  balance 
the  interest  of  time  with  the  interest  of  health  and  safety. 

Mr.  Kindness.  But  would  you  agree  that  there's  always  a  possi- 
bility of  establishing  a  mechanism  for  an  emergency  or  temporary 
regulation  to  go  into  effect  in  the  kind  of  emergency  situations  that 
are  usually  cited  to  us,  but  there  still  is  the  need  for  the  thorough- 
going rulemaking  process  to  result  in  something  that  either  con- 
firms or  replaces  that  emergency,  temporary  rule? 

Mr.  Morrison.  I  would  agree.  I  would  also  espouse  the  notion 
that  no  rule  which  is  excused  from  the  normal  procedures  by  the 
emergency  route  ought  to  remain  in  effect  on  a  permanent  basis. 
One  can  argue  about  how  long  an  emergency  can  last,  but  6 
months  seems  to  me  ought  to  be  enough  to  be  able  to  have  at  least 
whatever  needs  to  be  done  done. 
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And  I  would  also  say  that  even  where  the  agency  cannot  go 
through  the  full  rulemaking  process  because  it  doesn't  want  to 
take  6  months,  if  it  could  take  10  days  or  30  days,  that's  better 
than  taking  no  time  at  all,  which  is  often  what  the  agencies  do, 
claiming  it's  an  emergency  and  therefore  since  we  can't  give  you 
everything,  we'll  give  you  nothing.  That  is  not  sensible  in  my  view. 

Mr.  Kindness.  Even  if  they're  relying  on  unreliable  information. 

Mr.  Morrison.  Especially. 

Mr.  Kindness.  Well,  then  we're  perhaps  not  so  far  apart,  and 
indeed  some  of  the  things  we've  discussed  seem  to  me  to  be  more 
basic  to  regulatory  reform,  and  that's  the  real  guts  of  it,  as  I  say, 
rather  than  some  of  the  labeled  items  that  have  gotten  so  much  at- 
tention. 

There  are  things  that  are  maybe  easier  to  talk  about,  or  more 
glamorous  to  talk  about  in  the  news  media,  but  the  real  items  that 
comprise  what  one  might  call  rulemaking  due  process  are  needed, 
and  improvements  can  be  made. 

Mr.  Morrison.  You're  absolutely  correct  that  those  are  not  very 
flashy  on  the  evening  news.  The  gimmicks  are — I  don't  think  the 
gimmicks  work,  and  I  do  think  these  small  incremental  steps  of  the 
kind  you  and  I  have  been  discussing  can,  if  properly  drafted,  be 
quite  helpful  in  improving  for  everyone — agencies,  courts,  and  the 
parties — the  regulatory  process. 

Mr.  Kindness.  Thank  you.  I  appreciate  your  testimony  here 
today,  Mr.  Morrison.  I  yield  back,  Mr.  Chairman. 

Mr.  Hall.  Thank  you  very  much.  We  appreciate  your  being  here 
and  appreciate  the  information  you've  given  to  us. 

Mr.  Morrison.  Thank  you,  Mr.  Chairman. 

Mr.  Hall.  The  next  witness  is  Hon.  Bob  Eckhardt,  who  served 
with  great  distinction,  8th  District  of  Texas,  for  about  14  years,  a 
colleague  of  mine,  and  I'm  very  happy  to  have  him  here  today. 

TESTIMONY  OF  HON.  ROBERT  C.  ECKHARDT,  FORMER  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  8TH  DISTRICT  OF  THE 
STATE  OF  TEXAS 

Mr.  Eckhardt.  Thank  you,  Mr.  Chairman.  I  appreciate  having 
this  opportunity.  I  would  like  to  ask  unanimous  consent  to  place 
my  remarks  in  the  record. 

Mr.  Hall.  It  will  be  made  a  part  of  the  record. 

[The  complete  statement  follows:] 
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I  wish  to  make  three  points  here: 

I 
THE  OBSOLETE  RESOLUTIONS 

First,  the  Chadha  decision  is  not  nearly  as  disruptive  of 
existing  legislation  as  Justice  White's  dissenting  opinion 
would  make  it  appear.   If  it  sounds  the  "death  knell  for  nearly 
200  ...  statutory  provisions"  it  sounds  it  when  memy  of  them 
have  been  long  since  dead  and  buried. 

War  Emergency  Acts 

Many  of  these  were  contained  in  war -related  acts  of  the 
World  War  II  era,  the  early  flowering  of  the  legislative  veto, 
notably  the  Lend  Lease  Act,  the  Emergency  Price  Control  Act  and 
the  Labor  Disputes  Act.   They  purported  to  afford  the  means  of 
declaring  that  the  war  emergency  (which  sometimes  justified 
legislation  that  would  not  stand  muster  in  peace  time)  was  at 
an  end,  and  therefore  the  powers  delegated  under  them, 
terminated. 

They  well  may  have  been,  under  the  rationale  of  Chadha, 
unconstitutional.   All  out  war,  at  least,  may  not  be  started 
without  congressional  consent,  but  it  is  not  clear  that  it  can 
be  stopped  (as  a  matter  of  law)  by  other  than  the  classic 
legislative  process  of  Article  I,  Section  7. 

At  any  rate  no  viability  remains  in  these  provisions. 
The  Crude  Oil  Allocation  Act 

The  second  flowering  of  the  legislative  veto  came  with  the 
energy  crisis  in  the  1970's. 
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In  1974,  faced  with  the  oil  shortage  occasioned  by  the  Arab 
embargo  which  had  occurred  in  the  Fall  of  1973,  Congress  was 
faced  with  an  emergency  not  unlike  a  war-time  emergency.   What 
oil  there  was  available  had  to  be  first  assigned  to  the 
necessary  purposes;  supplying  the  North  and  New  England  with 
sufficient  fuel  oil  for  home  heating  is  an  example. 

Congress  found  it  necessary  to  delegate  broad  authority,  as 
it  did  in  the  original  Crude  Oil  Allocation  Act  of  1974,  but  it 
was  unwilling  to  have  that  power  exercised  by  the  President 
unless  Congress  could  oversee  and  alter  it  by  means  of  the 
legislative  veto.   Congress  retained  not  only  surveillance  over 
the  statutory  process  but  also  the  purported  right  of  vetoing 
applications  of  the  law.   The  latter  has  now  been  held 
unconstitutional  in  Chadha.   Nevertheless,  since  the  law 
operated  during  the  decade  before  Chadha,  it  was  allowed  to 
serve  its  purpose.   In  fact,  the  veto  was  never  applied,  but 
its  availability  may  have  served  to  make  prompt  action  possible. 
The  Energy  Policy  and  Conservation  Act 

In  1975  Congress  passed  the  Energy  Policy  and  Conservation 
Act.   It  determined  that  the  price  of  crude  oil  should  be 
controlled  at  least  until  June,  1979,  when  the  President  could 
exercise  discretion  to  remove  controls  or  phase  them  out  more 
rapidly.   It  also  determined  that,  at  that  time,  petroleum 
product  prices  should  also  be  controlled.   Otherwise,  the 
integrated  companies  could  draw  off  their  profits  at  the 
product  level  in  the  price  of  gasoline,  home  heating  oil  and 
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the  like,  thus  frustrating  the  Act's  purpose  of  preventing 
energy  inflation. 

However,  Congress  recognized  that  the  control  of  prices  of 
products  also  required  allocation  controls.   At  some  time  in 
the  future,  when  products  might  be  in  ample  supply,  the  tying 
of  one  purchaser  to  one  supplier  might  tend  to  hold  product 
prices  at  the  highest  permissible  level,  thus  making  the  price 
ceiling  also  a  floor.   At  such  time  it  might  better  serve  the 
policies  of  the  Act  to  remove  products  from  price  euid 
allocation  controls. 

Had  this  Act  come  before  the  Supreme  Court  for 
determination  of  the  legislative  veto  issue,  the  question 
examined  would  have  been  the  extent  to  which  Congress,  having 
enacted  the  original  statute,  may  defer  legislative  decision 
making  to  a  later  time  without  going  through  the  regular 
legislative  process  a^  that  time.   There  is  no  question,  of 
course,  but  that  Congress  may  fulfill  the  "essential  of  the 
legislative  function"  by  authorizing  "a  statutory  command  to 
become  operative  upon  ascertainment  of  a  basic  condition  of 
fact  by  a  designated  representative  of  government.   But  if 
the  condition  upon  which  the  statutory  command  is  triggered  is 
not  the  ascertainment  of  a  basic  condition  of  fact  but  rather 
essentially  a  legislative  function  which  is  to  be  performed  by 
Congress  itself  at  the  later  time,  such  function 
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cannot  escape  the  requirements  of  the  presentment  clause. Such  a 
legislative  veto  would  clearly  have  come  under  the  condemnation 
of  Chadha. 

However,  though  several  "energy  actions"  were  taken  by  the 
executive  agency  and  were  submitted  to  each  House  for  veto, 
none  of  them  were  vetoed.   The  Energy  Policy  and  Conservation 
Act  suffered  a  severe  "stroke"  on  June  1,  1979  and  died  as  the 
result  of  a  fatal  blow  delivered  by  President  Reagan  in  early 
1980.   Had  it  lived  its  natural  life  span  it  would  have  died  in 
the  ensuing  Fall.   Thus  Chadha 's  death  knell,  as  in  the  case  of 
many  of  the  200  legislative  vetoes,  honored  it  posthumously. 

These  cases  are  history.   The  device  used  in  each  case 
worked  reasonably  well  in  its  time,  but  they  were  not  the  only 
devices  that  could  have  been  used  to  accomplish  the  same 
purpose.   For  instance, in  each  case,  the  controls  subject  to 
being  lifted  could  have  been  sunsetted. 

II 
RESOLUTIONS  OUTSIDE  CHADHA' S  IMMEDIATE  BOUNDS     / 

The  second  point  I  wish  to  make  in  that  there  are  several 
important  areas  involving  resolutions  of  disagreement  that  do 
not  in  any  practical  sense  violate  principles  enforced  by 
Article  I,  Section  7.   Some  of  them,  though  they  may  be  within 
the  ambit  of  pure  logical  application  of  Chadha,  are  plainly 

distinguishable  on  their  facts;  and  since,  the  resolution  of 
disagreement  is  not  severable  from  the  delegated  authority 
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subject  to  it,  raise  questions  which  are  negotiable  between  the 
President  and  Congress.   Also,  in  the  case  of  the  War  Powers 
Act,  I  believe  that  the  doctrine  in  Chadha  is  not  applicable. 
In  coijisidering  this  group  of  resolutions  of  disagreement, 
three  questions  should  be  asked: 

(1)  Is  the  action  involved  "legislation"  as  that  term  is 
defined  in  Chadha?  That  is,  does  the  resolution 
itself  alter  legal  rights,  duties  and  relations  of 
persons?  Or  is  it  more  properly  seen  as  a  declaration 
by  Congress  of  the  fact  that  it  has  not  delegated  an 
authority  which  the  President  pretends  to  possess? 

(2)  If  the  restraint  imposed,  or  declaration  of  position 
enunciated  by  Congress  through  the  process  of  simple 
or  concurrent  resolution  is  found  unconstitutional, 
would  Congress  have  granted  or  continued  the  extension 
of  the  power  to  the  executive  or  administrative 
authority  had  it  known  this  at  the  time? 

(3)  If  the  delegated  authority  must  fall  with  the 
resolution  of  disagreement,  does  this  not  give 
Congress  the  bargaining  leverage  to  work  out,  by 
agreement  with  the  President,  such  working  relations 
like  those  involved  in  deferrals  in  spending  authority? 

The  War  Powers  Act 
Though  the  War  Powers  Act  of  1973  includes  a  mechanism 
identical  in  its  operation  to  that  in  the  FTC  Act  it  uses  that 
mechanism  for  a  different  purpose.   Therefore,  though  the 
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concurrent  resolution  in  the  FTC  act  has  been. held 
unconstitutional,  the  reasoning  applied  there  is  not  applicable 
here.   The  concurrent  resolution  is  not  employed  to  withdraw 
authority  previously  granted  but  rather  to  establish  that  power 
has  not  been  given  to  engage  in  war  or  continue  hostilities 
past  a  period  of  inuninent  threat  to  vital  national  interests. 

The  legislative  veto  of  FTC  rules  in  the  Federal  Trade 
Commission  Act  that  was  held  unconstitutional  in  Consumers 
Union  V.  F.T.C.  used  the  concurrent  resolution  mechanism  to 
withdraw  power  previously  granted.   The  War  Powers  Act  used  the 
same  mechanism,  but  not  to  alter  existing  law.   Authority  for 
this  use  rests  on  Congress'  "plenary  power  to  engage  In 
hostilities"  or  to  express  its  unwillingness  "to  prolong  the 
emergency  action  into  a  state  of  war."   Congress  may  thus 
assert  by  concurrent  resolution  its  unwillingness  to  do  so. 

In  order  for  the  concurrent  resolution  to  be  a  veto  of 

authority  granted  in  the  War  Powers  Act,  Congress  must  have 

extended  some  war-making  authority  to  the  President  in  that 

Act.   The  Act  specifically  repudiates  such  a  purpose.   It 

provides  in  section  8(d)  that 

Nothing  in  this  joint  resolution  *  *  *  shall  be  construed 
as  granting  any  authority  to  the  President  with  respect  to 
the  introduction  of  United  Armed  Forces  into  hostilities  or 
into  situations  wherein  involvement  in  hostilities  is 
clearly  indicated  by  the  circumstances  which  authority  he 
would  not  have  had  in  the  absence  of  this  joint  resolution. 
Thus,  when  Congress  passed  the  War  Powers  Act,  it  clearly 

intended  that  both  Congress  and  the  President  should  proceed 
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solely  from  their  constitutionally  derived  authorities  related 
to  war -making. 

Therefore,  the  action  involved  in  the  concurrent  resolution 
in  the  War  Powers  Act  is  not  "legislation"  which  would  have  the 
effect  of  "altering  legal  rights,  duties  and  relation  of 
persons." 

The  Impoundment  Control  Act 

The  Impoundment  Control  Act  of  1974  arose  as  the  result  of 
President  Nixon's  determined  efforts  to  exercise  what  he 
envisaged  as  inherent  presidential  authority  to  manage  the 
expenditure  of  funds  after  Congress  had  authorized  them  and 
even  directed  the  means  by  which  they  were  to^be  distributed 
and  spent. 

In  a  succession  of  cases,  the  federal  courts  had  held  that 
Congress  had,  as  well  as  authorized  expenditure  of 
appropriations,  directed  that  they  be  spent,  but  the  President, 
who  was  then  engaged  in  a  confrontation  ••  >      with  Congress, 
testing  his  authority  to  impound  in  successive  cases  as  they 
arose  in  spite  of  the  fact  that  in  previous  similar  cases  the 
courts  had  held  against  him. 

As  a  result.  Congress  enacted  the  Impoundment  Control  Act, 
providing  that  the  President  cannot  impound  funds  without 
previous  authorization  from  Congress,  and  that,  if  he  asserts 
that  he  is  not  impounding  but  merely  electing  to  hold  the  funds 
for  later  application,  either  House  may  note  its  disagreement 
with  his  deferral  by  simple  resolution,  and  then  such  funds 
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must  be  expended  under  the  terras  of  law.   In  effect  Congress 
was  providing  a  conditional  exception  to  the  terms  of  the 
original  act,  permitting  deferral  if  neither  House  should 
disagree. 

Since  acquiescence  to  such  exception  to  the  strict  mandate 
of  the  statute  was  a  kind  of  grace  granted  to  the  President 
only  upon  the  agreement  of  both  Houses,  it  can  hardly  be  said 
that  Congress  would  have  extended  this  act  of  grace  without  the 
means  of  withholding  it.   Congress  strongly  believed  that 
impoundment  and  deferral,  unless  authorized  by  legislation,  was 
a  failure  upon  the  part  of  the  President  to  take  care  that  the 
laws  be  faithfully  executed. 

The  Anderson  amendment,  which  was  the  principle  Republican 
attack  in  the  House  on  the  bill,  did  not  contest  Congress' 
right  to  deny  impoundment  or  to  deny  deferrals  unless  approved 
by  Congress.   It  only  asserted  that  a  deferral  should  only  be 
denied  by  concurrent  resolution  adopted  by  both  Houses,  not  by 
a  simple  resolution  of  disagreement  passed  by  one  House. 

Thus,  in  the  House  at  least,  there  was  little  disagreement 
that  the  deferral  authority  should  not  be  extended  unless  there 
was  acquiescence  by  each  House,  by  both  withholding  their  veto, 
or  by  some  other  means.   The  Senate  ultimately  followed  the 
House's  lead. 

Now  let  us  see  in  what  posture  the  Chadha  decision  leaves 
Congress  vis  a  vis  the  President  in  the  impoundment  and 
deferral  area: 
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The  one-House  veto  in  the  Impoundment  Control  Act  cannot 
constitutionally  serve  the  function  of  changing  legal 
relations.   But,  since  it  is  unconstitutional  and  not 
severable,  the  President  has  no  authority  to  impound  and,  at 
most,  very  narrow  authority  to  defer  expenditure  of 
appropriated  funds.   Therefore,  if  he  wants  some  leeway  for 
deferral  he  must  negotiate  with  Congress  to  get  it,  just  as 
President  Jefferson  did  nearly  two  centuries  ago. 

Congress  had  appropriated  funds  for  building  war  ships  for 
Mississippi  River  service  to  protect  U.S.  national  interests 
against  the  French.   The  ships  had  not  been  built  by  the  time 
President  Jefferson  negotiated  the  Louisiana  Purchase,  so  he 
did  not  execute  the  legislative  mandate  to  build  them, 
explaining  the  reason  in  his  second  inaugural  address  and 
asking  Congress  to  permit  him  to  apply  the  appropriation  for 
ships  to  be  built  for  the  defense  of  the  U.S.  on  the  high  seas. 

There  is  no  constitutional  reason  why  Congress  and  the 
President  cannot  use  the  Impoundment  Control  Act  as  the 
mechanism  for  such  amicable  arrangements.   In  this  case. 
Congress  holds  all  the  cards.   It  is  true  that  Congress  cannot 
enforce  the  veto,  as  such,  but,  if  the  President  does  not  agree 
to  the  process.  Congress  has  two  severe  remedies.   It  may 
assert  that  the  deferral  authority  falls,  along  with  the 
one-House  veto  process,  and  it  may  strictly  confine  subsequent 
appropriations  within  narrowly  constricted  confines.   It  would 
be  unfortunate  for  both  departments  of  government,  and  for  the 
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Nation,  if  Congress  were  forced  to  do  this;  but,  since  the 
President  has  nothing  to  gain  and  much  to  loose  by  forcing  the 
action,  he  would  not  do  it. 

The  Salary  Act  of  1967 

2 

In  the  Salary  Act  of  1967  Congress  authorized  the 

President  to  adjust  judicial  salaries  every  fourth  year.   Under 
the  authority  of  the  statute,  the  President  made  a 
recommendation,  to  become  effective  as  of  March  1974,  raising 
judicial  salaries  by  7.5%  on  that  date  and  by  a  like  percentage 

in  each  of  the  two  following  years. 

i. 

i 

The  Salary  Act  provided  that  such  presidential 
recommendations  should  take  effect  if  "neither  House  of  the 
Congress  has  enacted  legislation  which  specifically  disapproves 
all  or  a  part  of  such  recommendations." 

The  Senate  acting  under  this  authority  disapproved  the 
President's  recommendations,  giving  rise  to  the  suit  in  Atkins 
V.  United  States.   Judges  effected  by  the  Act  and  by  the 
legislative  veto  contended  that  the  one-House  veto  was 
unconstitutional.   They  contended  that  under  the  implications 
of  Article  I,  Section  7,  clause  3  of  the  Constitution,  the 
one-House  veto  trenched  on  the  executive  power. 

Observing  that  the  Senate's  application  of  the  one-House 
veto  did  not  alter  existing  law  in  any  fashion,  but  only 
preserved  the  legal  status  quo  so  that  the  previously  enacted 


Zpederal  Salary  Act  of  1967,  2.  U.S.C.  Section  251  Ed. 
Sec.  10.   2.  U.S.C.  Sec.  360  (1970). 
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statute  fixing  judicial  salaries  remained  unchanged,  the  Court 

heldir  I;' 

It  is  important  to  note  that  the  one  House  veto  is  not,  in 
the  context  of  the  present  case,  a  device  employed  or 
available  for  the  circumvention  of  the  constitutional 
scheme  for  enactment  of  statutes...  The  President  and  the 
two  Houses  enjoy  exactly  the  same  say  in  what  the  law  is  to 
be  as  would  have  been  true  for  each  without  the  presence  of 
the  one  House  veto,  and  nothing  in  the  law  is  changed 
absent  the  concurrence  of  the  President  and  the  majority  of 
each  House...   [T]he  one  House  veto...,  unlike  the  statute, 
could  do  no  more  than  negate  the  President's 
recommendations,  leaving  salary  levels  as  they  were  in  the 
existing  law. 

Atkins  held  that  the  constitutionality  of  the  one-House 
veto  depends  on  the  nature  of  its  application.   It  was  because 
the  President,  without  congressional  restraint  but  with  full 
congressional  authority,  had  himself  initiated  the  salary 
program  that  was  subject  to  one-House  veto  that  the  "check  and 
balance"  of  presidential  veto  was  not  circumvented.   It  cannot 
be  imagined  that  he  would  have  vetoed  his  own  proposal  if 
approval  by  Congress  had  required  the  ordinary  procedure 
applicable  to  a  bill. 

But  the  process  for  governmental  adjustments  in  the  Atkins 

case,  as  in  all  the  governmental  reorganization  acts  containing 

the  legislative  veto  since  1932,  do  not  comport  with  Chadha's 

requirement  of  bicameralism,  "that  legislation  should  not  be 

enacted  unless  it  has  been  carefully  and  fully  considered"  in 

accordance  with  Article  I  requirements.   As  the  Court  said: 

It  emerges  clearly  that  the  prescription  for  legislative 
K      action  in  Art.  1,  §§1,  7  represents  the  Framers'  decision 
that  the  legislative  power  of  the  Federal  goverment  be 
exercised  in  accord  with  a  single,  finely  wrought  and 
exhaustively  considered,  procedure. 
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III 

LEGISLATION  WHICH  MUST  BE  CORRECTED 
TO  CONFORM  WITH  CHADHA 


The  third  point  I  wish  to  make  is  that  acts  having  current 
effect  which  contain  the  legislative  veto  address  distinct  and 
different  problems  and  that  those  acts  Ccinnot  be  accommodated 
to  the  Chadha  decision  by  any  single  approach.   Such  an 
approach  is  exemplified  by  Mr.  Levitis'  move  to  make  the 
independent  regulatory  agencies  mere  study  groups  reporting 
recommendations  to  Congress. 

The  Magnuson  Moss  Act 

If  this  approach  were  applied  to  the  rule-making  authority 
of  the  Federal  Trade  Commission  Act,  it  would  be  exactly 
counter  to  the  purpose  of  protecting  Congress  from  the 
executive  authority. 

Congress  had  determined,  well  before  the  Levitis 
legislative  veto  provision  was  applied  to  the  Magnuson  Moss 
Act,  that  the  Federal  Trade  Commission  was  authorized  to 
protect  consumers  from  unfair  and  deceptive  practices  in  the 
marketplace  by  rules  as  well  as  cease  and  desist  orders. 

Under  the  Levitis  formula  for  replacing  the  legislative 
veto.  Congress  would  relinquish  power  to  see  that  such 
protection  is  continued.   A  rule  would  have  to  be  presented  to 
Congress  and  then  acted  on  by  both  Houses  by  joint  resolution. 
Then  the  bill  would  have  to  be  presented  to  the  President  for 
his  signature  or  veto. 


182 


Thus,  the  Federal  Trade  Commission  could  favor  a  rule,  it 
could  be  approved  by  both  Houses,  but  then  vetoed  by  the 
President.   Clearly  this  does  not  strengthen  Congress  as 
against  the  President.   It  simply  undermines  a  policy 
established  in  Woodrow  Wilson's  time  that  the  Federal  Trade 
Commission  should  have  authority  to  protect  consumers  from 
fraud  cuid  overreaching  by  rules  and  cease  and  desist  orders. 

Congress  should  simply  delete  the  legislative  veto  language 
from  the  Federal  Trade  Commission  Authorization  bill  in 
compliance  with  Chadha. 

The  Arms  Export  Control  Act 

The  Arms  Export  Control  Act,  under  which  permission  to  sell 
the  AWACS  to  Saudi  Arabia  was  authorized,  provides  that  the 
President  shall  supply  the  Speaker  of  the  House  and  the 
Chairman  of  the  Committee  on  Foreign  Relations  of  the  Senate 
letters  of  offer  of  sale  of  arms  for  export  to  a  foreign 
nation.   It  provides  that  no  such  letter  shall  be  issued 
respecting  sales  in  the  amount  of  $50  million  dollars  or  more 
if,  within  thirty  days.  Congress  adopts  a  concurrent  resolution 
of  disapproval. 

This  means,  of  course,  that  either  House,  by  refusing  to 
join  in  the  resolution,  can  control  whether  or  not  the  sale 
will  proceed.   That  is,  the  President  can  sell  AWACS  to  Saudi 
Arabia  if  either  the  Senate  agrees  (as  it  had  did)  or  the  house 
agrees  (which  it  overwhelmingly  refused  to  do) . 
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Thus/  an  enormous  power  was  placed  in  the  President,  a 
power  which  he  should  not  ordinarily  exercise.   He  can  take  an 
important  action  which  may  involve  the  United  States  in  the 
most  dangerous  foreign  intrigue  --  not  as  the  result  of  an  act 
of  Congress  but  upon  the  approval  of  one  of  its  House  (or 
rather  the  failure  of  that  House  to  disapprove) .   The  process 
is  one  that,  in  its  abuse,  merges  with  the  power  to  immerse  the 
Nation  in  war  --  a  power  which  only  the  Congress  is  allowed  to 
exercise  under  the  Constitution. 

At  the  time  of  the  AWACS  sale,  I  had  written  a  letter  to 

the  Washington  Post  stating: 

The  relinquishment  of  power  in  the  Arms  Control  Act  is . 
even  greater  than  would  appear.   No  one,  no  press  article, 
no  politiciein,  no  legal  scholar  has  pointed  out  that  the 
two-House  veto  provision  in  that  act  is  unconstitutional, 
and  the  President  could  have  permitted  sale  of  AWACS 
without  consent  of  either  House.   Under  Article  I,  section 
7  of  the  Constitution  no  action  requiring  the  concurrence 
of  the  House  and  Senate  can  become  law  without  its  being 
submitted  to  the  President  for  his  concurrence  or  veto. 3 

The  point  was  never  raised  in  the  long  harangue  over 
obtaining  a  presidential  majority  in  the  Senate  to  support  the 
AWACS  sale  for  two  reasons: 

First,  with  a  procedure  in  place  for  submission  of  so 
important  an  issue  to  Congress,  it  would  be  imprudent  for  the 
President  to  act  alone.   If  he  did,  he  would  not  carry  with  him 
public  approval. 


3since  the  Post  never  got  around  to  printing  it,  I 
believe  there,  remained  no  mention  of  this  fact  in  the  press. 
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Second,  the  statute's  expressed  procedure  has  never  limited 
presidential  discretion  and  is  never  likely  to.   It  is  a 
convenient  process  to  permit  the  President  to  validate  his 
initiative  with  the  apparent  imprimatur  of  public  approval. 

Since  the  concurrent  resolution  has  been  hei^d 
unconstitutional  in  Chadha,  even  the  weak  process  provided  in 
the  act  for  limiting  the  President  has  fallen. 

Congress  should  amend  the  Arms  Export  Control  Act  to 
require  affirmative  authorization  by  joint  resolution  of  sales 
above  $50  million.   Had  this  been  the  law  at  the  time  of  the 
AWACS  sale  it  would  never  have  been  approved.   An  overwhelming 
majority  of  the  representation  of  people  throughout  the  nation, 
in  the  Senate  and  in  the  House,  voted  against  the  AWACS  sale. 

The  President  would  probably  veto  such  an  amendment  to  the 

Arms  Export  Control  Act,  and  an  override  by  two-thirds  vote  in 

both  Houses  is  a  formidable  barrier.   Such  should  teach 

Congress  the  lesson  that  powers  delegated  are  hard  to  retrieve. 

***** 

I  have  reviewed  only  a  few  of  the  many  problems  that  will 
arise  in  rectifying  legislation  in  light  of  the  Chadhadecision, 
but  they  are,  I  think,  a  fair  sampling  of  the  problems 
involved.   They  are  enough  to  show  how  in  each  area  the  problem 
is  different.   Therefore,  each  should  be  examined  carefully  and 
individually.   Great  deference  should  be  given  to  the  view  of 
the  committee  of  paramount  jurisdiction. 

I  would  make  these  specific  suggestions: 
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An  informal  committee  should  be  brought  together  by  the 
Speaker  using  the  Rules  Committee  as  the  "host"  committee. 
Such  informal  committee  should  be  composed  of  the  chairmen  of 
the  committees  primarily  affected  by  the  Chadha  ruling.   They 
should  utilize  their  staffs  in  the  respective  areas  to  identify 
problems  in  legislation  under  their  respective  jurisdictions. 
Full  hearings  should  be  held  and  a  comprehensive  report  should 
promptly  be  prepared  recommending  changes  in  law  where  need  be 
or  simply  dropping  out  the  legislative  veto  when  appropriate. 

The  task  is  large  but  not  staggering.  Much  ground  work  has 
been  done  by  the  Library  of  Congress  an  by  scholars  elsewhere 
during  the  long  debate  on  the  legislative  veto  and  it  will 
become  invaluable  in  preparing  such  a  comprehensive  report. 

Mr.  EcKHARDT.  Essentially,  I  wish  to  make  three  points  here. 
The  first  point  is  that  Justice  White's  dissenting  opinion,  which 
talks  about  the  death  knell  for  nearly  200  statutory  provisions  ex- 
aggerates the  gravity  of  the  situation.  In  fact,  the  death  knell  was 
rung  for  a  great  number  of  statutes  that  had  already  been  dead 
and  buried  for  many  years.  I  want  to  mention  just  briefly  some  of 
those,  and  I  think  they  are  relevant  here  with  respect  to  the  ques- 
tions that  have  been  asked  about  retroactivity  of  Chadha  and 
whether  that  is  really  an  extremely  important  question. 

Actually,  the  legislative  veto  idea  had  its  first  flowering  during 
the  period  of  the  Second  World  War.  It  was  a  kind  of  necessary 
process,  certainly  a  convenient  one,  to  deal  with  situations  in 
which  Congress  felt  it  had  to  quickly  delegate  very  broad  emergen- 
cy authority  to  the  Executive. 

And  as  a  matter  of  fact,  most  of  the  legislative  vetos  of  that 
period  are  simply  provisions  by  which  by  concurrent  or  by  various 
types  of  resolutions.  Congress  could  determine  that  the  period  of 
emergency  was  at  an  end.  In  other  words,  it  is  effectively  saying 
the  war  is  over,  now  this  rule  is  no  longer  effective. 

The  second  resurgence  of  the  legislative  veto  which  came  about 
during  my  period  of  time  in  Congress  in  the  1970's,  largely  arose 
out  of  another  emergency.  And  that  was  the  energy  emergency.  I 
can  recall  when  we  were  dealing  in  about  1973  and  1974  with  the 
question  of  what  could  be  done  about  supplying  New  England  with 
sufficient  middle  distillates — that  is,  home  heating  oil — at  a  time 
when  there  was  a  shortage  of  crude.  And  therefore  there  had  to  be 
an  allocation  of  the  use  and  the  breaking  of  the  barrel  toward 
middle  distillates  as  opposed  to  gasoline,  and  also  some  provision 
by  which  you  could  be  assured  that  the  product  would  be  available 
in  various  parts  of  the  country. 

Frankly,  we  did  not  know  much  what  to  do  about  it.  Of  course, 
Tarby  MacDonald  was  at  that  time  head  of  tl  e  Energy  Subcommit- 
tee and  was  very  concerned  about  New  England,  and  we  wanted  to 
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do  something  and  did  it.  We  delegated  an  enormous  amount  of 
power  to  the  President  and,  not  knowing  how  it  would  be  used  or 
precisely  how  it  could  be  used,  we  retained  the  legislative  veto. 

Now,  I  mention  these  historic  points  because.  No.  1,  I  think  they 
are  important  to  show  how  the  legislative  veto  was  somewhat  prag- 
matically used  during  that  period  of  time.  Perhaps  the  legislative 
veto  would  not  have  received  such  a  dire  fate  as  Chadha  gave  it 
had  it  been  used  in  a  more  reserved  way.  But  it  came  to  be  used, 
from  around  1979  to  about  1980  and  thereafter,  as  an  institutional- 
ized means  of  Congress  tying  a  yo-yo  string  to  the  delegation  of  its 
authority.  And  I  think  that  is  what  ultimately  resulted  in  the 
Court  making  a  decision  that  is  extremely  sweeping. 

The  second  point  that  I  would  like  to  make  here  is  that  there  are 
several  important  areas  involving  resolutions  of  disagreement  that 
do  not  in  any  particular,  or  in  any  practical  sense,  violate  princi- 
ples enforced  by  article  I,  section  7.  I  think  that  commentators  and 
even  lawmakers  and  persons  who  have  gotten  on  TV  shortly  after 
the  decision  have  perhaps  exaggerated  its  extent. 

For  instance,  I  do  not  see  that  Chadha  overthrows  the  War 
Powers  Act.  The  War  Powers  Act  says  as  clearly  as  you  can  say  it 
in  its  eighth  section  that  no  attempt  is  being  made  here  to  alter  in 
any  way  the  authority  flowing  from  the  Constitution  to  Congress  or 
to  the  President.  What  it  does,  in  effect,  say,  is  that  in  a  broad 
scope  of  activities  relating  to  hostilities,  the  President  shall  report. 
Then  it  says  if  hostilities  continue  for  60  days  without  congression- 
al approval  of  the  placement  of  armed  forces  of  the  United  States 
in  such  situations,  authority  to  keep  them  there  automatically 
ceases  unless  it  is  shown  that  another  30-day  extension  is  necessary 
under  the  circumstances. 

But  the  important  thing  that  has  to  do  with  the  question  of  con- 
current resolution  is  that  act's  concurrent  resolution  permitting 
Congress  to  say  within  the  60  days,  or  as  a  matter  of  fact  immedi- 
ately, that  the  troops  should  be  withdrawn  from  such  conditions  of 
imminent  hostility. 

It  seems  to  me  all  the  Congress  is  doing  there  is  simply  saying 
we  have  not,  Mr.  President,  authorized  the  United  States  to  go  to 
war  and  we  have  not  given  specific  authority  for  the  President  to 
engage  forces  in  warlike  activities,  and  we,  Mr.  President,  are 
imbued  with  the  sole  authority  to  so  authorize  except  in  emergen- 
cies in  which  there  is  not  time  to  get  a  congressional  response.  And 
of  course,  by  the  time  the  concurrent  resolution  is  put  into  effect, 
obviously  there  is  time  for  a  congressional  response. 

So  that,  I  think,  is  one  of  those  laws,  one  of  those  resolutions  out- 
side Chadha's  immediate  bounds.  And  as  a  matter  of  fact,  I  feel 
that  in  that  case,  Chadha  does  not  touch  the  war  powers  concur- 
rent resolution. 

In  this  area  of  consideration,  I  would  suggest  that  Congress 
ought  to  ask  three  questions.  I  shall  later  say  just  what  kind  of  a 
committee  or  group  ought  to  be  asking  them.  But  the  questions 
should  be,  first,  is  there  action  involving  legislation  as  the  term  is 
defined  in  Chadha;  that  is,  does  the  resolution  itself  alter  legal 
rights,  duties,  and  relations  of  persons?  Or  is  it  more  properly  seen 
as  a  declaration  by  Congress  of  the  fact  that  it  has  not  delegated 
an  authority  which  the  President  pretends  to  possess? 
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I  think  the  answer  to  that  question  in  the  case  of  war  powers  is 
the  resolution  itself  does  not  alter  the  legal  rights,  duties,  and  rela- 
tionships of  persons;  it  merely  declares  that  Congress  has  not 
granted  authority.  That  which  affects  the  rights,  duties,  and  rela- 
tions of  persons  is  the  Constitution  itself. 

The  second  question  that  should  be  asked  is.  If  the  restraint  im- 
posed or  declaration  of  position  enunciated  by  Congress  through 
the  process  of  simple  or  concurrent  resolution  is  found  unconstitu- 
tional, would  Congress  have  granted  or  continued  the  extension  of 
the  power  to  the  Executive  or  administrative  authority  had  it 
known  this  at  the  time?  In  other  words,  the  question  of  severabil- 
ity. 

Frankly,  I  think  that  there  are  going  to  be  a  great  number  of  the 
old  cases  in  which  it  will  be  quite  clear  that  there  is  severability. 
For  instance,  all  of  the  energy  cases,  the  Energy  Policy  and  Conser- 
vation Act  provisions  about  the  agency,  the  governmental  agency 
sending  up  an  energy  action  in  which  the  agency  says,  Congress, 
you  have  given  us  control  of  both  crude  oil  prices  and  also  gasoline, 
middle  distillates  and  other  products,  and  you  have  also  given  us 
authority  to  allocate  them;  we  no  longer  think  it  is  necessary  to 
control  or  allocate  the  prices  of  some  of  the  products;  and  is  there 
disagreement  on  the  part  of  either  the  House  or  the  Senate  in  not 
exercising  this  control? 

In  none  of  those  instances  in  the  energy  actions  provided  for — 
the  release  of  middle  distillates  and,  before  that,  release  of  residual 
fuel  oil — in  none  of  those  cases  did  Congress  say  no.  I  think  it  is 
almost  beyond  conception,  that  it  would  be  contended  that  those 
matters  are  not  severable  and  therefore  that  various  rights  and 
duties  would  be  changed  because  we  did  not  veto. 

Clearly,  Congress  intended  to  control  but  also  recognized  that  the 
full  extent  of  that  control  might  not  necessarily  have  to  be  ex- 
tended in  the  future.  So  the  fact  that  the  legislative  veto  was  not 
exercised,  it  seems  to  me,  does  not  affect  the  validity  of  the  admin- 
istrative action  that  took  place  under  the  act.  I  think  that  authori- 
ty was  intended  to  be  granted.  Admittedly,  Congress  tried  to  hold 
on  to  a  yo-yo  string  than  Chadha  does  not  permit.  But  I  do  not 
think  that  affected  the  delegation  of  the  authority  to  remove  cer- 
tain controls  at  the  time. 

In  the  second  category,  one  of  the  most  important  cases,  it  seems 
to  me,  is  the  Impoundments  Control  Act.  I  was  here  at  the  time, 
and  I  remember  much  of  the  debate  on  the  matter.  The  essential 
difference  between  the  Democrats  and  the  Republicans,  as  I  recall 
it,  was  that  Mr.  Anderson  would  have  preferred  a  concurrent  reso- 
lution and  Mr.  Boiling  preferred  a  single-House  resolution  in  the 
case. 

But  there  was  no  real  dispute,  as  I  recall  it  at  the  time,  but  that, 
No.  1,  an  impoundment  itself  could  not  continue  without  specific 
authority  by  Congress.  In  other  words,  Congress  had  to  enact  au- 
thority as  it  enacted  any  other  law  to  permit  that  impoundment  to 
continue  after  a  certain  period  of  time. 

With  respect  to  deferrals,  the  deferral  could  be  vetoed,  so  to 
speak,  by  the  act  of  either  House.  At  the  time,  we  were  supporting 
that  proposition,  and  I  recall  it  very  well  because  I  had  taken  the 
position,  and  so  did  Mr.  Boiling,  that  a  one-House  resolution  more 
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likely  to  be  constitutionally  permissible  than  a  concurrent  resolu- 
tion because  the  concurrent  resolution  ran  specifically  into  the 
teeth  of  article  I,  section  7;  that  is,  nothing  requiring  the  concur- 
rence of  both  Houses  shall  become  law  unless  it  is  presented  to  the 
President  for  his  veto. 

I  do  not  question  at  all  but  that  Chadha  makes  both  unconstitu- 
tional. I  do  not  question  at  all  but  that  the  provision  for  one-House 
veto  of  deferral  cannot  be  upheld  as  a  constitutional  process.  But 
on  the  other  hand,  I  would  take  large  odds  that  the  permission 
itself  is  not  severable  from  the  grant  of  authority  to  pull  it  back. 

I  cannot  imagine  Congress  having  permitted  the  deferral  without 
having  been  assured  that  it  could  recall  that  deferral  and  end  it  by 
either  House  saying:  "Mr.  President,  you  may  not  fail  to  use  funds 
as  both  Houses  have  demanded  that  you  do  use  them."  I  think  it  is 
absolutely  certain  that  if  the  President  can  show  that  the  deferral 
resolution  is  unconstitutional,  he  pulls  down  his  whole  authority  to 
defer;  and  whatever  authority  he  may  have  left  is  a  very  limited 
authority  indeed. 

Now,  I  do  not  think  that  is  a  bad  result,  and  I  do  not  think  that 
there  needs  to  be  much  done  about  it,  because  it  gives  Congress  the 
clout  to  deal  with  the  President  with  respect  to  deferrals.  If  the 
President  decides  he  is  going  to  exercise  the  deferral  right.  Con- 
gress can  do  two  very  powerful  things.  No.  1,  Congress  can  insist 
that  the  authority  to  defer  in  the  first  place  is  also  unconstitution- 
al. And  there  is  nearly  always  someone  who  would  go  to  court  on 
these  issues.  There  were  certainly  plenty  who  went  to  court  on  the 
issues  and  had  standing  during  the  Nixon  administration  when 
several  deferrals  were  held  to  be  illegal. 

Indeed,  I  might  say  here,  aside,  that  it  seems  to  me  that  Con- 
gress probably  does  have  standing  in  cases  of  this  nature.  And  if  it 
does  not,  there  is  nothing  to  prevent  it  from  declaring — from  actu- 
ally legislating — that  it  does.  Of  course,  there  is  always  that  dan- 
gerous question  of  the  President's  veto  in  these  circumstances,  but 
the  President  would  certainly  be  standing  on  shakey  grounds  to 
say  he  did  not  even  want  the  constitutional  issue  to  be  decided  by  a 
court  that  he  would  like  to  avoid  it  by  not  giving  anybody  the  right 
to  make  the  contest. 

But  Congress  does  not  have  to  depend  on  that  to  protect  its  right 
against  deferral.  Just  as  Alan  Morrison  said  a  moment  ago,  if  the 
President  insists  on  continuing  to  defer.  Congress  can  simply  write 
limitations  into  the  appropriations  acts. 

It  would  be  a  very  grave  mistake  for  either  Congress  or  the 
President  to  find  themselves  in  a  head-on  conflict  on  this  issue. 
And  therefore,  I  think  both  will  avoid  it.  Particularly,  it  would 
seem  to  me  the  President  is  likely  to  lose  out  on  the  fight  in  the 
end  if  he  insists  on  deferral  authority. 

Now,  let  me  give  you  an  example  of  a  very  great  President  in  a 
time  of  very  great  Congresses  that  worked  this  problem  out  about 
the  way  I  am  suggesting.  It  was  just  before  the  Louisiana  Purchase. 
Congress  had  appropriated  funds,  directing  that  they  be  used  for 
the  purposes  of  building  certain  military  vessels  to  use  on  the  Mis- 
sissippi as  a  protection  against  the  French. 

Shortly  thereafter,  and  before  the  vessels  were  built,  the  Louisi- 
ana Purchase  was  entered  into  by  President  Jefferson.  President 
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Jefferson  did  not  use  the  money  to  build  the  vessels  but  went 
before  Congress  at  the  very  first  opportunity,  which  happened  to  be 
his  second  inaugural  address,  more  or  less  apologizing  for  not  abid- 
ing by  the  strict  strictures  of  the  congressional  appropriation.  But 
he  said  that  the  purchase  was  imminent,  that  the  funds  were  still 
available,  and  that  he  intended  to  use  them  immediately  in  what- 
ever alternate  method  Congress  wanted.  Ultimately,  the  funds 
were  used  for  warships  on  the  high  seas  to  protect  interests  which 
were  at  that  time  much  more  pressing  off  the  coast  of  what  is  now 
Libya. 

At  any  rate,  it  seems  to  me  entirely  feasible  to  proceed  in  this 
way  under  the  circumstances  which  now  exist  in  connection  with 
the  Impoundment  Act,  because,  as  I  say,  there  is  plenty  of  clout  on 
both  sides  and,  on  the  whole,  I  think  the  most  clout  on  the  side  of 
Congress. 

There  is  a  third  area  of  concern  touched  by  the  legislative  veto, 
and  that  is  governmental  reorganization.  And  reference  must  be 
made  here  to  the  Salary  Act  of  1967  and  to  the  Atkins  case,  which 
is  the  only  case  that  reached  a  level  comparable  to  the  court  of  ap- 
peals level  in  which  the  legislative  veto  has  been  sustained. 

In  that  case,  the  situation  was  this,  the  President  established 
salary  schedules  under  the  Salary  Act  of  1967,  in  which  he  was  re- 
quired every  4  years  to  make  certain  adjustments,  and  if  those  ad- 
justments were  not  vetoed  by  one  or  the  other  House,  they  would 
go  into  effect.  In  fact,  the  salary  schedule  was  vetoed.  And  certain 
of  the  judges  affected  by  the  act  and  by  the  legislative  veto  con- 
tended that  the  one-House  veto  was  unconstitutional.  Certainly, 
there  was  plenty  of  judicial  support  for  that  proposition,  but  it  was 
not  from  the  bench  itself  but  from  the  judges  who  were  at  the  bar. 
They  contended  that  under  the  implications  of  article  I,  section  7, 
clause  3,  of  the  Constitution,  the  one-House  veto  entrenched  on  ex- 
ecutive power,  just  as  was  successfully  contended  in  Chadha. 

But  the  court  said  that  there  was  really  no  denial  of  the  Presi- 
dent's veto  power.  Suppose  you  looked  at  it  another  way  and  the 
President  were  recommending  the  proposal;  then  Congress  enacted 
a  joint  resolution  adopting  the  President's  resolution.  Is  it  conceiv- 
able that  he  would  have  exercised  his  veto  against  his  own  sugges- 
tion? And  the  Court  therefore  said  that  there  was  no  practical 
reason  to  say  that  such  legislation  would  fall  because  of  its  viola- 
tion of  the  presentment  clause. 

However,  I  think  that  the  Chadha  decision  probably  does  hold 
such  legislative  veto  unconstitutional,  because  the  Atkins  court 
may  well  have  answered  the  question  presented  by  article  I,  section 
7  but  they  did  not  answer  the  question  of  bicameralism. 

The  process  for  governmental  adjustment  in  the  Atkins  case,  as 
in  all  the  governmental  reorganization  acts,  since  1932,  contained 
the  legislative  veto  since  1932.  But  I  think  they  do  not  comport 
with  Chadha's  requirement  of  bicameralism,  that  legislation 
should  not  be  enacted  unless  it  has  been  fully  considered  under  the 
constitutionally  prescribed  procedure. 

The  process  that  we  have  adopted  for  governmental  reorganiza- 
tion does  not  permit  that  careful  consideration  that  goes  with  bi- 
cameral treatment  in  accordance  with  article  I  requirements;  and, 
as  the  Chadha  court  said,  it  emerges  clearly  that  the  prescription 
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for  legislative  action  in  article  I  sections  1  through  7  represents  the 
framers'  decision  that  the  legislative  power  of  the  Federal  Govern- 
ment be  exercised  in  accordance  with  a  single,  finely  wrought,  and 
exhaustively  considered  procedure.  It  seems  to  me  Atkins  fails  on 
that  ground. 

I  have  just  one  other  point,  but  perhaps  this  is  the  most  impor- 
tant. The  third  point  I  wish  to  make  is  that  the  acts  having  current 
effect,  which  contain  the  legislative  veto  addressed  distinct  and  dif- 
ferent problems  and  that  those  acts  cannot  be  accommodated  to  the 
Chadha  decision  by  any  single  approach.  I  want  to  talk  about  a  few 
of  those  acts,  only  as  representative  of  many  others. 

Take  the  Magnuson-Moss  Act.  I  was  on  a  TV  program  with  my 
distinguished  former  colleague,  Elliott  Levitas,  who  is  very  knowl- 
edgeable in  this  field  and,  of  course,  has  made  a  kind  of  career  in 
supporting  this  proposition  and  has  really  done  it  with  considerable 
energy  and  ability.  He  was  suggesting  that,  in  acts  which  contain 
the  legislative  veto  and  which  grant  authority  subject  to  that  veto 
to  administrative  agencies,  there  be  a  moratorium  period  of  ap- 
proximately 6  months  for  altering  these  acts  in  order  to  accommo- 
date for  the  Chadha  decision.  And  incidentally,  I  wish  that  Repre- 
sentative Barney  Frank  were  here  because  he  was  also  on  the  pro- 
gram and  seemed  to  go  a  little  bit  in  that  direction. 

But  I  suggest  that  such  a  broad-brush  treatment  could  be  quite 
disastrous.  For  instance,  it  would  completely  repeal  District  of  Co- 
lumbia home  rule,  which  is  subject  to  the  veto  with  respect  to  both 
criminal  and  civil  actions.  It  would  also  overturn  many  authorities 
which  Congress  granted  and  only  included  the  legislative  veto  as  a 
kind  of  safeguard  so  that  Congress  can  come  back  and  correct  its 
action  in  the  unusual  event  that  such  approved  improvident.  On 
the  whole,  I  think  such  a  moratorium  would  be  a  disastrous  ap- 
proach to  the  matter. 

Also,  I  would  like  to  say  a  few  words  about  what  seems  to  be  de- 
veloping as  the  Levitas  formula  for  replacing  the  legislative  veto, 
as,  for  instance,  in  the  Product  Safety  Act,  and,  as  I  understand, 
may  be  proposed  in  the  authorization  bill  for  the  Federal  Trade 
Commission;  that  is,  to  provide  that  the  agency  be  essentially  a 
study  or  recommending  agency  and  that  what  had  been  a  rule 
would  be,  in  effect,  a  recommendation  for  congressional  action  on 
an  expedited  schedule. 

In  the  first  place,  I  think  this  would  tremendously  overload  Con- 
gress in  many  areas,  the  treatment  of  which  had  been  relegated, 
for  good  reasons,  to  administrative  authorities. 

But  in  the  second  place,  it  does  exactly  the  opposite  of  what  El- 
liott Levitas  and  others  argued  for  in  supporting  the  legislative 
veto.  Let's  see  what  it  does  to  Congress  power: 

Congress  in  the  days  of  Woodrow  Wilson,  chose  to  give  the  Feder- 
al Trade  Commission  authority  and  duty  to  protect  consumers  by 
either  cease  and  desist  orders  and,  even  then,  as  the  octane  rating 
case  held,  rules.  Later  Congress  passed  Magnuson-Moss,  which  re- 
inforced that  latter  authority.  Though  Congress  intended  to  grant 
the  authority,  though  the  agency  may  have  felt  that  a  rule  was  de- 
sirable, as,  for  instance,  the  funeral  rule,  and  though,  say,  the 
House  and  the  Senate  both  vote  for  a  bill  that  would  put  that  rule 
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into  effect,  the  disagreement  of  the  President  could  prevent  it  from 
going  into  effect. 

Now,  it  doesn't  strike  me  that  that  process  protects  the  Congress 
in  legislative  action.  As  a  matter  of  fact,  it  seems  to  me  to  greatly 
stymie  Congress. 

Now,  there  has  been  mention  here  of  the  Arms  Export  Control 
Act.  Clearly,  the  legislative  veto  in  that  act  is  unconstitutional 
under  Chadha. 

As  you  will  recall,  that  act  provides  that  when  letters  of  offer  of 
sales  of  arms  for  export  to  foreign  nations  are  made,  they  must  be 
reported  to  the  House  and  Senate,  and  it  provides  that  no  such 
letter  shall  be  issued  respecting  sales  in  the  amount  of  $50  million 
or  more,  if  within  30  days  Congress  adopts  a  concurrent  resolution 
of  disapproval. 

There  were  a  lot  of  things  wrong  with  that  act.  One  thing  was 
that  it  failed  to  take  into  account  that  the  ultimate  result  of  re- 
quiring a  concurrent  resolution  to  stop  extremely  large  arms  sales 
would  require  both  the  House  and  Senate  to  agree  on  a  negative. 
Thus,  something  slightly  over  half  the  Senate  plus  the  President 
could  override  a  position  strongly  supported  by  the  House  and 
nearly  half  the  Senate. 

Thus,  something  that  would  ordinarily  be  expected  to  have  to 
muster  support  in  the  House  and  the  Senate  and  then  sustain  a 
veto  can  be  done  by  the  President  with  the  agreement  of  only  one 
House. 

It  seems  to  me  that  what  ought  to  be  done  there — and  it  will  cer- 
tainly be  a  very  hard  thing  to  do,  I  am  afraid,  is  to  simply  provide 
that  the  President  has  authority  to  authorize  arms  sales  up  to  a 
certain  figure,  say  $50  million,  or  maybe  you  ought  to  increase 
that.  Maybe  you  ought  to  give  him  a  little  bit  more  authority  than 
that. 

To  decide  that  this  Nation  to  be  so  engaged  in  arms  sales,  as  to 
supply  another  nation  with  the  ability  to  go  to  war,  and  perhaps 
draw  us  into  it  is  a  decision  that  should  have  to  first  pass  muster 
in  both  Houses  of  Congress  and  be  accepted  by  the  President. 

So,  it  seems  to  me,  that  is  an  area  that  should  be  gone  into,  and 
it  will  be  hard  because  it  would  be  very,  very  difficult,  I  think,  to 
override  a  veto  in  that  area.  This  should  teach  Congress  a  lesson 
that  it  is  much  easier  to  delegate  authority  than  to  pull  it  back. 

In  conclusion,  I  would  like  to  make  some  recommendations.  All 
of  these  questions  raise  very,  very  different  problems,  and  they 
have  to  be  solved  in  very  different  ways. 

I  would  suggest  that  the  best  way  for  Congress  to  go  about  this  is 
to  use  the  Rules  Committee,  which  has  general  jurisdiction  over 
the  entire  body  of  legislation  in  a  sense,  and  has  some  familiarity 
with  it,  to  be  somewhat  the  host  committee  and  that  the  Speaker 
create  a  committee  composed  of  the  chairmen  of  the  committees 
which  are  affected  by  legislative  vetos,  balanced  in  the  usual  ratio 
with  the  minority,  to  look  into  the  specific  questions  involved  on 
each  of  these  committees  and  come  back  with  recommendations. 

I  think  it  would  be  a  very  bad  thing  to  simply  let  this  ride  along 
or  wait  until  somebody  comes  out  with  a  single  elixir  of  truth  and 
goodness  which  might  be  hastily  passed  as  a  solution  to  all  of  the 
problems,  I  think  that  would  do  very  much  more  harm  than  good. 
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Each  separate  question  needs  to  be  seriously  considered  in  each  of 
the  bills  that  are  involved. 

I  have  made  some  comments  here.  I  may  be  right  or  wrong,  on 
some  of  my  conclusions,  but  I  know  that  I  am  right  on  the  proposi- 
tion that  each  of  these  bills  are  representative  of  a  problem  area 
and  each  of  them  presents  an  entirely  different  problem  from  the 
other,  the  solution  to  which  is  going  to  have  to  be  unique  to  the 
bill. 

Thank  you  very  much  for  hearing  me  on  this  issue. 

Mr.  Hall.  Bob,  we  appreciate — with  the  short  notice  that  I  know 
you  had  to  get  this  text  ready,  I  appreciate  it  very  much. 

I  would  like  to  call  your  attention  to  a  statement  that  was  made 
by  Mr.  Morrison  that  bills  should  be  passed  on  anything  that  was 
vetoable  but  that  was  not  vetoed  prior  to  June  26,  1973. 

Do  you  go  along  with  that  proposition? 

Mr.  EcKHARDT.  I  think  I  do  not,  though  I  have  not  had  much 
time  to  think  about  it. 

I  would  think  that,  though  there  will  be  litigation  on  it,  the  liti- 
gation would  not,  I  think,  be  quite  as  extensive  as  Mr.  Morrison  in- 
dicates. 

No.  1,  as  I  said  before,  bills  like,  for  instance,  the  Energy  Policy 
and  Conservation  Act  were  almost  clearly  severable.  So  the  action 
taken  under  them  would  stand,  and  whether  or  not  Chadha  is  ret- 
roactive, it  would  make  no  difference  because  the  authority  exer- 
cised was  properly  granted  and  was  severable  from  the  legislative 
veto  question. 

Now,  it  is  certainly  true  there  are  other  bills  that  may  be  found 
inseverable,  so  the  initial  authority  was  not  there  and  the  activity 
taken  by  the  agency  under  a  bill  which  contained  the  veto  cannot 
now  be  upheld.  I  cannot  think  of  a  great  number  of  those,  but  I  am 
sure  Mr.  Morrison  could  having  looked  at  it  recently — he  recited 
some  cases  that  would  come  up — but  it  seems  to  me  that  the  proper 
place  to  decide  that  issue  is  in  a  court,  and  it  seems  to  me  that  the 
decision  with  respect  to  a  particular  piece  of  legislation,  once  decid- 
ed, decides  all  the  other  cases. 

I  don't  know  whether  Congress  ought  to  go  into  the  question  of 
attempting  to  determine  at  this  time  that  certain  facts  existed  or 
certain  law  should  be  applied  in  a  certain  way  in  the  past.  I  have 
some  constitutional  reservations  about  that  in  the  first  place. 

Isn't  Congress  in  effect  saying  that  we  are  now  going  to  deter- 
mine years  after  the  bill  passed  whether  or  not  it  was  severable, 
whether  or  not  the  authority  was  severable? 

Mr.  Hall.  Well,  if  Congress  does  not  take  any  action  by  its  inac- 
tion, is  it  saying,  in  effect,  that  there  may  be  some  question  about 
those  prior  bills,  that  even  though  they  were  vetoable  were  not 
vetoed? 

Mr.  EcKHARDT.  Well,  it  doesn't  work  exactly  that  way,  I  don't 
think. 

Say  there  wasn't  a  veto,  as  there  was  not  a  veto  in  any  of  the 
energy  actions.  The  result  was  that  price  restrictions  were  taken 
off  of  middle  distillates  and  before  that  residual  fuel  oil. 

Suppose  residual  fuel  oil  was  sold  from  A  to  B  at  an  uncontrolled 
price.  B  says,  "I  had  to  pay  too  much  for  it  because  the  agency  had 
no   authority  because  the   legislative  veto  was   unconstitutional, 
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therefore  the  authority  to  change  the  regulation  was  unconstitu- 
tional. 

I  just  don't  believe  that  is  going  to  be  decided  that  way.  I  think, 
clearly,  the  questions  are  divisible  in  that  case. 

What  happened  there  was  that  we  anticipated  in  that  act  that 
conditions  might  well  change  to  the  point  where  to  tie  one  purchas- 
er to  one  seller,  which  had  to  be  done  in  order  to  maintain  price 
controls  on  products,  might  result  in  a  kind  of  a  monopolistic  situa- 
tion that  would  keep  prices  up  toward  the  top  of  the  scale. 

For  that  reason  we  opened  the  possibility  of  the  President's 
coming  to  us  or  the  agency  coming  to  us  and  saying:  "Look,  Con- 
gress, you  have  told  us  to  control  both  crude  oil  prices  and  middle 
distillates,  but  we  don't  think  that  to  do  this  whole  thing  is  now 
necessary."  And  Congress  in  neither  of  its  Houses  disagrees.  It 
seems  to  me  that  the  veto  may  have  been  unconstitutional,  but  the 
authority  to  make  the  Executive  action  removing  these  price  con- 
trols was  not  unconstitutional. 

That  wasn't  as  a  result  of  the  veto  provision.  That  was  as  a 
result  of  the  authority  granted  which  was  severable  from  the  veto. 

Mr.  Hall.  If  we  follow  the  procedure  that  you  have  recommend- 
ed, possibly,  that  the  Rules  Committee  be  the  vehicle  and  that  the 
Speaker  make  certain  appointments,  are  we  not  in  effect  saying, 
impliedly,  that  we  are  going  to  declare  a  moratorium  on  what  Con- 
gress and  the  President  can  do  until  Congress  decides  what  it 
thinks  it  should  do? 

Mr.  EcKHARDT.  Well,  I  would  hope  that  would  not  be  it,  and  I 
would  not  think  such  a  committee  ought  to  be  set  up  for  that  pur- 
pose. 

It  seems  to  me,  by  and  large,  most  of  the  laws  can  be  reconciled 
by  the  decision  itself  until  Congress  may  come  in  and  make  an- 
other determination,  and  I  think  that  would  be  the  best  way  to 
handle  it.  Let's  let  the  courts'  interpretation  of  what  is  valid  and 
what  is  not  stand  until  Congress  has  enough  time  to  look  at  these 
questions  individually. 

In  other  words,  I  am  saying  just  the  opposite  of  a  moratorium. 

Mr.  Hall.  Yes;  I  know. 

I  yield  to  the  gentleman  from  Ohio. 

Mr.  Kindness.  Thank  you,  Mr.  Chairman.  Mr.  Eckhardt,  it  is 
good  to  have  your  helpful  testimony  today.  I  appreciate  your  usual 
studious  and  carefully  considered  testimony.  It  is  very  helpful. 

I  note  that  much  of  what  you  had  time  to  prepare  for  in  terms  of 
testimony  didn't  relate  particularly  to  the  informal  rulemaking 
part  of  the  problem,  although  when  the  Department  of  Energy  or 
its  predecessor,  or  the  agency  within  it,  ended  the  regulating  of 
middle  distillate  prices,  I  believe  it  did  so  by  issuing  or  promulgat- 
ing an  informal  rule  and  publishing  it  in  the  Federal  Register,  if  I 
remember  correctly. 

Mr.  Eckhardt.  Well,  what  they  called  an  energy  action  under 
that  bill. 

Mr.  Kindness.  Energy  action.  That  was  a  separate  category  set 
up  under  that  bill  in  the  nature  of  an  informal  rulemaking,  wasn't 
it,  more  or  less? 

Mr.  Eckhardt.  Much  less  formal,  for  instance,  than  the  Federal 
Trade  Commission  rule. 
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Mr.  Kindness.  Yes. 

Mr.  EcKHARDT.  And,  incidentally,  I  think  that  may  have  been  a 
mistake,  but  still  it  was  more  of  an  economic  question  and  a  tempo- 
rary effect  rather  than  a  Federal  Trade  Commission  rule  concern- 
ing a  profession  or  group.  I  think  it  may  have  been  justified  to  be 
less  formal. 

Mr.  Kindness.  That  was  really  a  kind  of  a  separate  and  different 
mechanism  that  Congress  established  in  that  case  then,  although  it 
might  be  described  to  be  somewhat  like  informal  rulemaking. 

I  am  just  wondering  whether  there  might  be  future  cases  in 
which  Congress  decides  to  try  something  of  that  nature,  which  is 
giving  specific  authority  to  an  agency  to  decide  not  to  exercise  part 
of  the  delegated  power. 

Mr.  EcKHARDT.  I  think  that  does  raise  a  little  different  question 
than  the  cases  that  came  up,  that  Chadha  and  its  progeny  dealt 
with. 

The  thing  is  that  in  those  cases,  at  least  with  the  possible  excep- 
tion of  the  FERC  case,  which  I  privately  did  not  agree  with— I 
mean,  I  think  that  the  FERC  case  may  well  have  been  an  insevera- 
ble question.  I  was  on  that  conference  committee,  and  I  know  what 
happened. 

What  we  did  is  we  couldn't  decide  what  the  heck  to  do  concern- 
ing small  boilers  in  small  commercial  use.  Should  that  fall  along 
with  the  generation  of  electricity  or  should  that  fall  along  with 
consumers  that  were  being  protected  against  the  burden  of  high- 
priced  gas? 

So  we  just  said:  "Come  up,  give  us  an  answer  to  this,  FERC,  and 
then  if  neither  one  of  us  disagree,  why,  that  will  become  the  law." 
I  think  that  is  a  heck  of  a  way  to  make  law. 

Mr.  Kindness.  But  we  do  it  every  now  and  then. 

Mr.  Eckhardt.  And  when  we  do,  we  frequently  make  bad  mis- 
takes. 

As  a  matter  of  fact,  one  of  my  biggest  objections  to  the  legislative 
veto  was  that  it  seems  to  me  that  it  lulls  Congress  into  granting 
unrestrained  and  unchannelized  authority  that  it  would  not  grant 
if  it  didn't  think  it  had  a  yo-yo  string  attached,  and  frequently  that 
yo-yo  string  is  pretty  rotten.  It  can't  really  pull  the  act  back,  prac- 
tically speaking. 

Mr.  Kindness.  A  good  place  to  conclude,  Mr.  Chairman.  I  yield 
back. 

Mr.  Hall.  Thank  you.  Bob,  there  is  one  question  that  the  staff 
would  like  to  ask  you  with  reference  to  a  measure  that  has  just 
come  up  from  the  whip  advisory. 

Mr.  Shattuck. 

Mr.  Shattuck.  This  relates  to  a  bill,  H.R.  2957,  which  was  re- 
ported by  the  Committee  on  Banking,  Finance  and  Urban  Affairs, 
and  it  contains,  among  many  provisions,  a  provision  that  relates  to 
a  joint  resolution  of  disapproval,  and  it  reads  this  way: 

"The  bill  also  provides  a  30-day  congressional  review  of  examina- 
tion counsel  regulations  which  may  be  extended  90  days  if  either 
House  or  Senate  Banking  Committee  reports  a  resolution  of  disap- 
proval. The  regulation  would  go  into  effect  unless  disapproved," 
and  so  on.  That  goes  on  with  the  disapproval  aspect. 
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But  the  question  is  this  90-day  extension  which  occurs  on  the 
basis  of  an  action  by  one  House,  if  you  get  my  point  here,  that  the 
regulation  would  be  delayed  30  days  by  statute.  But  then  if  one 
House  acted  on  a  resolution,  that  period  of  delay  would  be  ex- 
tended another  90  days. 

Do  you  feel  that  Chadha  would  have  a  bearing  on  that  90-day 
extension? 

Mr.  EcKHARDT.  That  is  a  very  interesting  question.  Chadha  did 
say  that  any — in  defining  legislation,  it  said  anything  that  affected 
persons  or  circumstances  or  relationships,  except  those  respecting 
the  Houses  of  Congress,  as  I  recall,  constituted  legislation. 

I  would  say  that  this  falls  within  the  exception  with  respect  to 
the  procedural  aspect  of  the  time  that  the  joint  resolution  must  be 
decided,  and  since  you  have  a  joint  resolution,  as  I  understand  the 
point  you  are  making  to  me,  I  understand  under  that  bill  the  act 
would  go  into  effect  unless  an  expedited  joint  resolution  were 
passed  to  stop  it. 

Am  I  correct  on  that? 

Mr.  Shattuck.  That  is  correct. 

Mr.  EcKHARDT.  That  is  correct? 

Mr.  Shattuck.  It  would  be  an  expedited 

Mr.  EcKHARDT.  You  don't  find,  then,  any  of  the  objections  of 
Chadha,  either  on  grounds  of  bicameralism,  on  grounds  of  article  I, 
section  7,  but  the  question  you  raise  is  merely  the  question  of 
whether  or  not  the  interim  change  in  relationships  with  respect  to 
time  constitutes  legislation  which  is  condemned  by  Chadha,  I 
would  say,  no,  that  that  would  deal  with  mere  procedure  within 
the  House. 

Mr.  Shattuck.  Yes;  but  it  does  affect  the  action,  the  Executive 
action,  the  effectiveness  of  Executive  action. 

Mr.  EcKHARDT.  The  thing  is,  is  that  not,  though,  as  a  result  of 
the  original  act,  and  is  that  not  so  clearly  anticipated  in  the  origi- 
nal act  that  it  may  be  said  to  be  subject  to  objection  on  the  original 
act  by  a  veto? 

You  really  do  get  to  a  very  close  point  there,  I  agree. 

I  have  always  wondered  about  this.  Would  the  Supreme  Court 
have  decided  the  question  the  same  way  if  it  had  not  been  Chadha 
that  was  the  case  first  up  or  had  it  not  been  the  Federal  Trade 
Commission  case? 

Suppose  there  had  been  a  very  narrowly  defined  area  which  con- 
stituted the  condition  subsequent  to  be  decided  by  one  House  and 
not  by  concurrent  resolution  and  that  that  narrow  area  did  nothing 
more  than  sav:  "Yes,  Mr.  President,  you  can  reduce  the  authority 
we  gave  you'  — as,  for  instance,  in  the  energy  action  situation.  I 
wonder  if  it  would  have  gone  the  same  way. 

And  of  course  you  raise  the  very  sharp  question — you  move  a 
little  further.  I  mean,  you  get  to  the  extreme  case  in  which  the 
only  effect,  the  only  possible  contention  against  the  action  is  that  a 
decision  for  a  withholding  of  Executive  authority  for  an  additional 
30  days,  which  is  procedural  in  nature  and  has  to  do  with  giving 
Congress  time  to  act  under  the  joint  resolution,  even  that  narrow 
authority,  so  related  with  congressional  process  and  so  related  with 
the  determination  and  authority  in  the  original  act,  is  condemned. 
I  would  say,  no,  it  is  not,  but  I  recognize  that  there  is  an  argument, 
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carrying  Chadha  to  its  logical  or  perhaps  superlogical  or  maybe  il- 
logical conclusion,  that  would  say  otherwise. 

Ms.  Potts.  The  reason  that  became  an  issue  for  the  committee 
last  Congress  was  that  the  original  provision  on  legislative  veto 
contained  in  the  regulatory  reform  bill  had  a  provision  identical  to 
this  one.  It  had  an  "operation  of  law"  delay  of  the  rule  for  30  days. 
Then  if  a  committee  acted  to  disapprove  the  rule  there  was  an  ad- 
ditional 90-day  extension  of  that  delay. 

The  Department  of  Justice  took  the  position  at  that  time  that 
the  second  period,  the  90-day  period,  which  resulted  from  the  act  of 
a  committee,  was  really  an  unconstitutional  delay  of  the  rule  be- 
cause it  did  not  involve  both  Houses  of  Congress  and  the  President. 

Mr.  EcKHARDT.  Well,  I  think  you  probably  ought  to  correct  that. 
I  don't  see  any  reason  to  run  into  that  risk.  I  would  simply  put  in 
the  act — I  would  give  the  90  days  in  the  beginning.  Then  there  is 
no  question. 

Ms.  Potts.  Thank  you,  Mr.  Eckhardt. 

Mr.  Hall.  Bob,  thank  you  very  much.  I  appreciate  your  being 
here.  It  is  always  good  to  see  you. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  5:48  p.m.,  the  subcommittee  was  adjourned.] 
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THURSDAY,  JULY  21,  1983 

House  of  Representatives, 
Subcommittee  on  Administrative  Law 

AND  Governmental  Relations 
OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  at  9:45  a.m.,  in  room  2237,  Rayburn 
House  Office  Building,  Hon.  Sam  B.  Hall  (chairman  of  the  subcom- 
mittee) presiding. 

Present:  Representatives  Hall,  Mazzoli,  Boucher,  and  Kindness. 

Staff  present:  William  P.  Shattuck,  counsel;  Janet  S.  Potts,  as- 
sistant counsel;  and  Dave  Karmol,  associate  counsel. 

Mr.  Hall.  The  Subcommittee  on  Administrative  Law  and  Gov- 
ernmental Relations  will  come  to  order. 

Today  we  continue  the  hearings  on  the  decision  of  the  Supreme 
Court  in  INS  v.  Chadha,  and  its  implications  for  congressional 
oversight  and  agency  rulemaking. 

We  have  with  us  today  Richard  B.  Smith,  chairman  of  the  coordi- 
nating group  on  regulatory  reform  of  the  American  Bar  Associ- 
ation, who  will  be  our  leadoff  witness,  followed  by  Prof.  Harold 
Bruff  from  the  University  of  Texas  School  of  Law,  and  Neal  Cogan, 
professor  at  Southern  Methodist  University. 

You  might  wonder  why  we  have  somebody  from  Texas.  We  have 
so  many  folks  up  here  from  the  North,  the  Northeast,  and  from 
way  out  in  California,  so  I  asked  them  if  there  wasn't  somebody  in 
the  Southwest  who  might  come  up  here.  I  am  glad  we  have  two 
people  who  are  very  scholarly  in  this  field  and  we  are  glad  to  have 
all  of  those  folks  here.  I  am  not  omitting  you,  Mr.  Smith,  but  I 
couldn't  help  but  make  some  comment  about  my  part  of  the  coun- 
try. You  may  be  from  Texas,  I  don't  know. 

Mr.  Smith.  I  am  not,  but  there  are  times  when  I  wish  I  were. 

Mr.  Hall.  We  will  proceed  with  your  presentation  now,  Mr. 
Smith. 

TESTIMONY  OF  RICHARD  B.  SMITH,  CHAIRMAN,  COORDINATING 
GROUP  ON  REGULATORY  REFORM,  AMERICAN  BAR  ASSOCIATION 

Mr.  Smith.  Thank  you  very  much,  Mr.  Chairman.  I  also  welcome 
Mr.  Bruff  s  appearance  today.  He  worked  with  me  as  a  consultant 
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for  the  American  Bar  Association,  and  I  have  come  to  have  a  high 
regard  for  his  work. 

Mr.  Chairman,  if  I  may,  may  I  submit  my  statement  for  the 
record,  without  reading  it? 

Mr.  Hall.  It  will  be  made  a  part  of  the  record. 

Mr.  Smith.  Thank  you.  I  thought  in  the  interest  of  time  I  might 
just  make  summary  comments  based  upon  that  statement,  in  the 
hope  that  they  would  elicit  some  discusssion,  if  that  is  agreeable 
with  you. 

Mr.  Hall.  Perfectly  all  right. 

Mr.  Smith.  I  can  start  by  indicating  or  confirming,  that  we  in  the 
American  Bar  Association  have  been  opposed  to  the  legislative  veto 
and  indeed  our  opposition  to  it  was  felt  so  strongly  that  on  balance 
we  opposed  having  any  kind  of  regulatory  reform  legislation  if  leg- 
islative veto  were  a  part  of  it. 

We  also  filed  an  amicus  curiae  brief  in  the  Supreme  Court  in  the 
Chadha  case. 

Our  opposition  was  based  both  on  the  constitutional  grounds — we 
believed  it  was  unconstitutional,  we  found  inconsistency  with  the 
tripartite  structure  of  the  constitution — and  on  the  ground  that  it 
was  bad  policy — not  in  its  objective,  with  which  we  agree,  but  in 
the  overrepresentation  of  what  it  could  do,  the  crutch  that  it  had 
come  to  be,  a  distracting  alternative  to  what  we  thought  were  more 
meaningful  steps  toward  regultory  reform.  It  diverted  attention 
from  other  important  steps  and  held  the  Congress  out  as  being  in  a 
position  to  fine  tune  regulations  to  an  extent  that  Congress  simply 
was  not  going  to  be  able  to  perform.  We  thought  it  would  be  a 
wasteful  misapplication  of  congressional  resources. 

So  we  hope  that  the  Chadha  decision  clears  the  air  now  to  look 
at  other  measures  for  regulatory  reform.  It  would  be  quite  regretta- 
ble, I  think,  if  the  Chadha  decision  became  an  occasion  simply  to 
attempt  to  resurrect  a  veto-type  mechanism  in  some  other  form. 

When  Congressman  Moakley  made  his  earlier  proposal,  we  were 
generally  supportive  of  it.  It  represented  article  1  legislation,  with 
a  review  and  reporting  provision.  We  thought  that  was  all  right  so 
long  as  that  approach  was  not  thought  of  as  a  full  response  to  what 
is  needed  for  regulatory  reform.  So  we  would  be  supportive  of  that 
type  of  legislative  review. 

My  statement  discusses  the  response  to  Chadha  as  it  affects  reg- 
ulation, which  is  the  area  that  we  have  focused  on,  as  distinct  from 
some  of  the  other  areas  touched  by  the  legislative  veto,  such  as 
arms  export.  We  have  four  points  to  make.  One  is  that  the  Chadha 
decision  we  think  reemphasizes  the  need  for  the  judicial  review 
provisions  that  has  become  known  as  the  Bumpers  amendment.  We 
thought  it  important  to  emphasize  that  because  the  Bumpers 
amendment  has  much  the  same  purpose  that  was  behind  the  legis- 
lative veto  to  hold  regulatory  agencies  within  the  limit  of  the  juris- 
diction delegated  to  them,  and  to  use  of  the  standards  specified  by 
Congress. 

We  hope,  that  the  judicial  review  provisions  as  expressed  in  the 
Bumpers  amendment  would  become  part  of  the  regulatory  legisla- 
tion. 

The  second  point  is  that  we  hope  the  Chadha  decision  would  lead 
the  Congress  to  feel  that  it  is  in  the  congressional  interest,  in  the 
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interest  of  the  U.S.  Government,  for  a  greater  sense  of  cooperation 
between  the  President  and  the  Congress  in  controlling  regulation. 
The  current  draft  of  the  bill,  however,  attempts  to  reduce  the  role 
of  the  executive  branch  in  controlling  regulation.  There  are  very 
important  needs  in  regulation  that  the  legislative  veto  did  not  ad- 
dress, the  problem  of  many  different  specialized  agencies  the  diffi- 
culties coordinating  a  national  policy  through  so  many  specialized 
agencies  and  specialized  statutes. 

We  have  made  specific  proposals,  and  the  house  of  delegates  of 
the  American  Bar  Association  approved  them,  to  grant  the  Presi- 
dent somewhat  greater  oversight  over  the  agencies,  but  subject  to  a 
bill  that  would  require  the  President  to  report  his  conduct  of  the 
oversight  operations  to  the  Congress.  It  would  put  Congress  in  a 
proper  legislative  role,  and  would  improve  the  state  of  regulatory 
government. 

The  third  point  that  we  would  emphasize  are  those  procedural 
reforms  calling  for  regulatory  analyses.  It  is  a  step  that  would  be 
internalized  within  the  agencies  to  force  them  them  to  do  a  cost- 
benefit  type  analysis,  to  justify  regulations,  show  the  basis  for 
them.  We  think  those  provisions  of  the  bill  are  quite  beneficial. 

The  last  point  is  something  that  is  not  reflected  in  the  legisla- 
tion. It  had  been  in  earlier  stages,  but  was  dropped  out  the  last 
couple  of  years.  Here  again  we  think  Chadha  should  bring  atten- 
tion back  to  it.  That  is  the  concept  of  sunset.  Many  of  the  expres- 
sions of  sunset,  in  the  earlier  stages,  were  thought  not  desirable. 
We  have  proposed  to  the  Congress  a  specific  act  of  sunset  provi- 
sions which  we  believe  overcome  the  objections. 

The  essence  of  sunset,  of  course,  is  to  require  that  after  some 
period  of  time,  it  should  be  a  sufficient  period  of  time  to  have  expe- 
rience— Congress  would  be  forced  to  reexamine  a  regulatory  pro- 
gram or  a  regulatory  agency,  to  justify  its  continued  existence.  It 
would  focus  attention  in  the  Government  as  to  whether  a  regula- 
tory program  should  be  modified,  reinstituted,  expanded,  or  elimi- 
nated. Too  often  regulatory  programs  have  been  instituted  that  run 
on  for  years  and  years  without  that  kind  of  review.  Only  Congress 
can  make  such  a  review,  only  the  Congress  can  act  in  that  way.  We 
thought  that  sunset  was  a  promising  avenue  of  reform— better 
than  to  pass  legislation  broadly  drawn  that  permits  agencies  to  act 
without  standards,  with  the  comfortable  feeling  that  by  exercising 
the  legislative  veto  later,  excesses  of  the  initial  legislation  can  be 
corrected.  The  more  appropriate  route  would  be  to  impose  sunset, 
reauthorization  concepts  on  more  agencies,  and  to  look  at  the 
whole  regulatory  system  as  a  legislative  matter  on  some  sort  of  a 
schedule. 

With  that,  Mr.  Chairman,  I  will  conclude  my  statement. 

[The  complete  statement  follows:] 
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SUMMARY  OF  TESTIMONY 

RICHARD  B.  SMITH, 

AMERICAN  BAR  ASSOCIATION 


The  American  Bar  Association,  as  amicus  curiae  to  the 
Supreme  Court  in  INS  v.  Chadha,  argued  that  the  legislative 
veto  was  xmconstitutional  and  an  unnecessary  and  unwise  public 
policy.   Consequently,   the  ABA  thinks  that  the  Court's  sweeping 
opinion,  which  has  left  some  important  questions  to  be  resolved, 
will  remove  the  legislative  veto  as  an  obstacle  to  prompt  enact- 
ment of  needed  regulatory  reforms .   In  the  wake  of  the  Chadha 
decision,  the  ABA  urges  Congress  to  more  fully  utilize  existing 
congressional  controls  over  regulatory  activity  and  to  enact 
other  reforms. 

I.   Existing  tools  to  control  regulatory  action  --  page  3 

Various  means  are  outlined  which  are  now  within  the  autho- 
rity of  Congress  to  control  administrative  action.   These  tools 
have  been  used  far  more  extensively  than  was  the  legislative 
veto.   A  short  history  of  the  use  of  a  legislative  veto  is  out- 
lined. 

II.   Regulatory  reform  legislation  would  further  strengthen 
congressional  control  of  regulatory  activity  --  page  4 

A  clear  statement  of  congressional  intent,  broadened  execu- 
tive oversight,  strengthened  judicial  review  and  rulemaking 
reforms  (including  regulatory  analysis)  are  all  critical  elements 
to  be  included  in  regulatory  reform  legislation. 

[II .   Congressional  control  of  regulatory  action  through  enactment 
of  sunset  statutes  --  page  b 

Particularly  in  light  of  the  Chadha  decision,  Congress 
should  reconsider  the  utility  of  a  sunset  statute,  and  include 
such  a  provision  in  pending  regulatory  reform  legislation. 
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Mr.  Chairman  and  members  of  the  subcommittee: 

My  name  is  Richard  B.  Smith  and  I  am  a  practicing  attorney 
in  New  York  City.   Since  1979  I  have  had  the  honor  of  chairing 
the  American  Bar  M^Aglation's  Coordinating  Group  on  Regulatory 
Reform,  in  whiph-'^ap^^ty  I  am  testifying  today.  Accompanying 
me  is  Philip  /.  Hart^z^  a  Washington,  D.C.  attorney  who  Is  a 
consultant  to^«ttr-C6ordlnatlng  Group. 

It  has  been  slightly  over  two  years  since  we  appeared  before 
you  on  the  subjects  of  regulatory  reform  and  the  role  of  Congress 
In  monitoring  and  controlling  federal  regulatory  activity.  Among 
other  significant  developments  since  our  last  appearance  are  the 
unanimous  adoption  by  the  Senate  last  year  of  S.1080,  the  failure 
of  the  House  to  take  comparable  action,  and  the  more  recent 
decisions  by  the  Supreme  Court  holding  the  exercise  by  Congress 
of  a  legislative  veto  to  be  unconstitutional.  Your  convening  of 
these  hearings,  Mr.  Chairman,  Is  particularly  useful  in  light  of 
these  developments.   It  is  the  American  Bar  Association's  hope 
that  regulatory  reform  legislation  --  which  is  among  ABA 
President  Morris  Harrell's  top  legislative  priorities  —  can 
again  be  overwhelmingly  approved  by  the  Senate*  this  time  without 
the  legislative  veto  provisions  which  we  had  opposed.   It  Is  also 
our  hope  that  the  Supreme  Court's  declson  will  be  an  Incentive  to 
the  leaders  of  the  House  expeditiously  to  bring  this  JjHportant 
l^gig^afion  to  a  floor  vote.   Thus,  we  urge  early  action  by  you. 

The  Supreme  Court's  June  23  opinion  In  Iimnigratlon  and 
Naturalization  Service  v.  Chadha  strictly  construes  the  re- 
quirements for  legislative  action  embodied  In  Article  I  of  the 
Constitution.   The  holding  Itself  Is  quite  narrow:   It  affects 
only  Section  244  of  the  Immigration  and  Nationality  Act.   But 
by  resting  its  opinion  that  the  legislative  veto  there  was  un- 
constitutional on  such  broad  grounds,  the  Cotirt  left  little 
question  that  legislative  vetoes,  whether  of  the  one-house  or 
two-house  variety,  are  unconstitutional  In  regulatory  statutes > 
The  decision  was  thus  certain  to  pron^t  the  kind  of  Inquiry 
you  are  conducting  today,  Mr.  Chairman,  and  the  kind  that  is 
also  being  conducted  by  other  committees  of  Congress,  the 
Executive  Branch  and  various  non-governmental  organizations. 
A  number  of  questions  remain  \jnanswered. 

The  important  issue  left  by  Chadha  with  respect  to  existing 
statutes  containing  legislative  veto  provisions  is  severability. 
The  severability  provision  in  the  Immigration  and  Naturalization 
Act  reviewed  in  Chadha  is  relatively  broadly  stated  in  langiiage 
the  majority  found  ■unambiguous".   Severability  language  may  be 
different  in  other  statutes,  and  their  different  legislative 
histories  and  backgrounds  may  lead  to  different  conclusions. 

In  the  FERC  case,  for  instance,  the  Court  of  Appeals  had  to 
deal  with  inseverability  arguments,  rejecting  them  nevertheless 
despite  the  absence  of  a  severability  provision  and  the  recognition 
that  "legislative  history,  as  almost  always  is  the  case,  contains 
contradictory  comments."  Severability  was  not  an  issue  in  the  FTC 
case  since  the  legislative  veto  provision  of  the  Federal  Trade 
Commission  Improvement  Act  of  1980  was  enacted  separately  from  any 
authorizing  legislation. 
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Unless  Congress  acts  to  amend  such  statutes  --  by  simply 
removing  the  legislative  veto  provision  or  by  providing  for  an 
alternative  constitutional  mechanism  or  by  removing  the  sub- 
stantive authority  granted  in  the  statute  —  courts  may  now  be 
asked  to  determine  whether  a  particular  veto  provision  Is  severable 
from  its  statutoiry  framework.  Although  the  question  night  come  up 
in  various  ways ,  a  future  action  of  the  executive  branch  or  an 
administrative  agency  might  be  challenged  on  the  ground  that  the 
delegated  authority  is  inseverable  from  a  legislative  veto  provision 
in  the  statute.   In  such  cases  legislative  history  would  have  to 
be  reconstructed  to  determine  whether  Congress  would  have  made  a 
particular  delegation  of  authority  to  the  executive  branch  or  an 
agency  without  retaining  a  veto  power. 

Raising  the  additional  question  of  the  retroactive  application 
of  the  Court's  decision  in  Chadha.  the  result  of  «  .past  exercise 
of  a  congressional  veto  might  also  be  challenged.    Even  If  there 
was  no  congressional  veto  exercised,  past  executive  or  administra- 
tive action  might  be  challenged  on  the  ground  that  the  action 
lacked  statutory  authority  because  the  provision  for  authority  is 
inseverable  from  a  provision  for  an  unconstlt\\tlonal  legislative  veto. 

Against  this  background  we  would  like  to  outline  the  American 
Bar  Association's  views  on  those  tools  now  available  to  Congress 
to  control  federal  regulatory  activity,  those  tools  proposed  in  your 
bills  which  would  further  enhance  congressional  checks  over 
regulatory  agencies  and,  finally,  a  proposed  tool  which  is  not  part 
of  H.R.220  or  H.R.2327,  but  which  should  be. 

The  congressional  environment  in  which  Chadha  is  evaluated  and 
any  responses  fashioned  to  it  is  vitally  Important  to  the  long-run 
health  of  government  regulation  and  the  maintenance  of  congressional 
authority.   Recent  days  have  seen  vast  coverage  of  the  Chadha 
decision.   Much  of  it,  unfortimately,  has  been  shrill,  threatening 
to  foster  a  combative  rather  than  a  thoughtful  response  from 
Congress.   The  Chadha  decision,  albeit  significant,  is  not  cause 
for  alarmist  pronouncements.  We  see  no  radical  shift  of  political 
power  among  the  coordinate  branches  of  government:  Congress  will 
continue  to  legislate  national  policy  and  the  executive  and  the 
agencies  will  continue  to  execute  that  policy.   To  the  extent  there 
are  questions  concerning  the  apportionment  of  authority  on  any 
given  issue  that  very  uncertainty  is  likely  to  forestall  precipitous 
action  by  regulators.   The  vast  majority  of  congressional  oversight 
powers  --  those  that  have  historically  been  used  the  most  widely 
and  the  most  effectively  —  remain  available,  and  hence  Congress 
has  not  lost  the  power  commonly  attributed  to  the  decision  by  the 
press.   Issues  raised  in  the  Chadha  decision,  such  as  severability 
of  veto  clauses,  necessarily  will  require  additional  study.   How- 
ever, no  additional  study  is  necessary  for  congress  to  exercise 
now  its  substantial  authority,  or  to  promptly  enact  the  kind  of 
reforms  contained  in  pending  regulatory  reform  bills. 
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Indeed,  as  we  shall  endeavor  to  suggest,  Congress  has  only 
lost  a  crutch  which  in  the  past  has  Inhibited,  not  enchanced, 
congressional  oversight  of  regulatory  activities.  Nevertheless, 
Chadha  creates  an  occasion  for  Congress  to  ask  Itself  some  thres- 
hold  questions:  What  does  Congress  wish  £o  usccofspllsh  by  .way  of 
oversight  and  control  of  federal  regulatory  Activities?  How 
should  that  control  be  exercised?  What,  If  anything,  has  Congress 
lost  as  a  result  of  the  Chadha  decision? 


I.   Existing  Tools  to  Control  Regulatory  Action 

As  we  noted  in  our  amicus  brief  to  the  Supreme  Court  In 

Chadha, "the  reality  of  government  is  that  every  item  for  which  an 
agency  requires  congressional  action,  .-.can  ^e  made  the  occasion 
for  congressional  influence  upon  any  activities  of  the  agency- 
The  very  fact  of  any  agency's  continuing  dependency  upon  Congress  — 
for  its  charter,  for  its  authorization,  for  Its  appropriations, 
for  its  top  officials,  for  its  very  existence  —  suggests  that 
virtually  any  statement  by  a  member  of  Congress  or  any  actual  or 
threatened  action  by  Congress  concerning  the  agency  —  In  oversight 
hearings,  in  investigations,  in  status  Inquiries,  In  substantive 
comments,  in  casework  and  in  the  political  environment  generally. — 
is  ignored  by  the  agency  at  its  peril. 

Congress  has  various  tools  to  control  agency  activities. 
Without  intending  to  be  exhaustive  I  can  list  several.   First, 
Congress  can  legislate  with  more  specificity  so  as  to  permit  less 
agency  discretion  in  implementing  the  will  of  Congress.   Clearer 
statutory  standards  for  the  guidance  of  agencies  would  liiq)rove 
government  generally.   Second,  Congress  can  "veto"  a  particular 
agency  rule  by  passing  a  bill  in  the  manner  contemplated  by 
Article  I  of  the  Constitution  as  was  done  In  the  Motor  Vehicle 
and  School  Bus  Safety  Amendments  of  1974,  P-L»  93-492,  88  stat. 
1470  (1974).   Third,  Congress  can  pass  legislation  limiting  or 
prohibiting  agency  rulemaking  or  other  actions  in  a  particular 
area  or  restricting  the  authorization  of  an  agency  to  act  on  a 
range  of  subjects,  as  was  done  in  this  Federal  Trade  Commission 
Improvements  Act  of  1980,  Sections  7,  11  and  19,  P.L.  96-252,  94 
Stat.  374  (1980).   Fourth,  Congress  can  restrict  an  agency's  use 
of  appropriated  fxmds  or  withhold  appropriations  altogether  for 
rulemaking  proceedings  opposed  by  Congress,  Fifth,  Congress  can 
impose  on  an  agency  a  requirement  that  proposed  rules  be  submitted 
to  Congress  for  a  ^'report  and  wait"  period  during  which  specified 
period  Congress  may  pass  a  bill  (for  presentment  to  the  President) 
to  stay  or  reverse  the  opposed  rule;  this  approach  may  also  be 
coupled  with  the  means  of  establishing  a  priority  to  ensure  that 
Congress  will,  if  calledj-upon,  be  able  to  act  expeditiously. 

The  number  of  times  Congress  has  utilized  one  or  a  combination 
of  these  means  over  the  past  50  years  probably  dwarfs  the  number 
of  times  the  legislative  veto  has  been  actually  exercised. 
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since  Congress  first  included  a  legislative  veto  mechanism  in 
legislation  in  1932   the  Congressional  Research  Service  has 
tallied  approximately  210  acts  of  Congress  which  contain  at  least 
one  legislative  veto  authorization,' with  the  number  of  veto  pro- 
visions totaling  some  318.  While  over  1,100  resolutions  have  been 
Introduced  since  1932  to  veto  some  regulatory -action,  only  230 
(through  the  summer  of  1982)  actually  have  been  exercised. 

Nearly  one-half  of  this  total  —  111  —  are  vetoes  of  an 
immigration  matter  along  the  lines  of  that  at  issue  in  the  Chadha 
case.   Another  65  vetoes  were  exercised  under  the 
Congressional  Budget  and  Impotmdment  Control  Act.  Executive 
reorganization  plans  accovmted  for  24  vetoes-   This  leaves  but  30 
Instances  in  which,  over  a  SO  year  period,  Congress  has  exercised 
a  veto  over  the  actions  of  all  other  Federal  agencies.  Admittedly, 
the  existence  of  the  veto  and  the   ,aere  ^reat  of  its  use 
often  have  served  the  purpose  to  force  agency  inaction  or 
compromise.   Nevertheless,  it  is  instructive  to  note  that  the 
legislative  veto  struck  down  by  the  Supreme  Court  historically  has 
been  a  weapon  of  limited  actual  usage  in  the  congressional  arsenal 
of  regulatory  controls. 


II.   Regulatory  Reform  Legislation  Would  Further  Strengthen  Con- 
greasional  -Control  ^f  Regulatory  Activity 

Mr.  Chairman,  although  we  do  not  share 'the  view  of  those  who 
state  that  the  Chadha  decision  diminished  congressional  control  of 
the  regulatory  process,  we  do  acknowledge  that  there  is  a  perception 
that  your  authority  has  been  undercut.   Consequently,  both  for 
reasons  of  substance  and  perception,  prompt  enactment  of  ■  regulatory 
reform  bill  would  be  an  appropriate  response  to  the  Supreme 
Court's  opinion.  Your  bill  is  evidence  of  the  supremacy  of 
Congress  --to  set  the  national  policy  under  which  federal  agencies 
exercise  authority  delegated  to  them.   It  would  advance  this 
principle  both  by  more  clearly  defining  the  responsibility  of  the 
President  to  assure  that  his  execution  of  the  law  is  in  conformity 
with  the  intent  of  Congress,  and  by  assuring  that  the  federal 
judiciary  reviews  regulatory  activity  consistent  with  congressional 
intent.  .  .._——,-;.,. 

I  referred  earlier,  in  light  of  the  Supreme  Court's  Chadha 
decision,  to  the  renewed  importance  of  Congress  legislating  in  such 
a  way  --  whether  by  broad  or  narrow  delegations  of  authority  — 
as  to  make  clear  the  intent  of  Congress.   Such  clarity  will  help 
assure  that  agency  implementation  of  the  congressional  mandate  in 
fact  follows  that  mandate  and  that  court  review  of  challenged  agency 
action  is  premised  on  as  clear  an  expression  of  congressional  intent 
as  possible.   Consequently,  we  would  urge  you  to  preface  the 
substantive  provisions  of  H.R.220  and  H.R.2327  with  a  statement 
of  purpose  and  intent  along  the  lines  of  language  included  in 
earlier  versions  of  regulatory  reform  bills.   Certainly,  the 
information  resulting  from  these  hearings  today,  the  report  we 
hope  will  be  issued  soon  by  the  full  Judiciary  Committee  and  House 
floor  debate  will  all  suggest  in  general  terms  the  intent  of 
Congress. 
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However,  as  the  Supreme  Court  noted  in  affirming  the 
unconstitutionality  of  the  legislative  veto  in  Consumer  Energy 
Council  V.  FERC:   "legislative  history,  as  almost  always  is  tne 
case,  contains  contradictory  comments."  A  clear  statement  of 
purpose  in  the  text  of  the  bill  itself  would  minimize  the  need 
to  resort  to  legislative  history,  would  emphasize  the  direction 
that  the  President  and  agencies  should  take  in  implementing  the 
bill  and  courts  should  take  in  interpreting  the  bill.   It  would 
set  an  example  for  other  regulatory,  re-regulatory  or  de-regu- 
latory  legislation. 

While  we  have  a  number  of  substantive  and  technical  comments 
on  your  bills,  I  do  not  propose  to  develop  those  here,  but  request 
the  permission  of  the  Chairman  to  submit  them  at  a  later  point. 
Today  there  is  time  to  emphasize  only  four  points  concerning  the 
legislation.   Three  are  reflected  in  the  bill  —  executive  over- 
sight, judicial  review  and  reformation  of  rulemaking  --  and  the 
fourth  is  not  --  sunset. 

The  first  points  may  at  first  blush  sound  strange  as  ways  to 
suggest  Congress  respond  to  the  Cha<ttia  decision.   One  involves 
the  executive  branch  and  the  other  the  judicial  branch,  but  I 
believe  that  upon  analysis  they  do  emphasize  the  legislative 
branch's  proper  role  in  setting  the  policy  for  the  executive 
branch  to  implement  and  the  judicial  branch  to  interpret  and 
enforce.   Our  suggestion,  founded  in  long  established  ABA  poli- 
cies and  consistent  with  the  reasoning  of  the  Chadha  decision, 
emphasize  the  supremacy  of  Congress  in  setting  policy  and  causing 
the  other  branches  to  carry  it  out.   They  are  roads  to  reform 
quite  different  from  the  false  road   of  the  legislative  veto, 
where  Congress  appeared  to  us   to  be  invading  what  are  essential- 
ly executive  and  judicial  functions. 

The  first  point  is  executive  oversight.   We  general ly^^ptefer 
the  construction  of  H.R.220  concerning  the  grant  to  the  President 
of  important  responsibilities  in  administering  various  provisions 
of  H.R.220.   We  believe  this  is  as  it  should  be.   We  would  urge 
you  to  give  additional  power,  and  therefore  responsibility,  to 
the  President  to  implement  the  congressional  policies  specified 
in  the  bill.   We  do  not  think  this  detracts  from  congressional 
power.   We  think  it  focuses  responsibility  in  the  executive 
branch,  a  responsibility  owed  to  the  Congress  subject  only  to  the 
inherent  constitutional  power  of  the  Presidency  and  fosters  a 
desperately  needed  coordination  of  policy.   The  appropriate 
congressional  committees  can  and  should  cause  the  President  to 
report  on  the  performance  of  his  responsibilities  under  the  bill. 

The  second  point  is  judicial  review.  H,R.220  and  H.R.2327  both  grant 
coxirts  increased  responsibility  for  interpreting  legislation.  j 

This  has  come  to  be  known  as  the  "Bxnnpers  amendment  '  and  the  ABA  j 

is  fully  supportive  to  it.   The  Chadha  decision,  I  believe,  j 

reinforces  the  significance  of  this  amendment  to  the  judicial 
review  provisions  of  the  Administrative  Procedure  Act.   It  would  \ 

emphasize  that  on  judicial  review  of  agency  actions  courts  should 
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look  hard  to  determine  whether  the  action  has  a  clear  statutory 

basis  and  an  adequate  evidentiary  basis.   The  courts  are  also 

instructed  to  be  especially  careful  in  holding  agencies  within 

the  boundaries  of  their  congressional  mandate.   The  courts  are 

thus  enlisted  by  the  Congress  to  make  sure  agencies  are  acting 

properly  and  within  limits.   The  provisions  of  H,R.220  more 

clearly  do  this,  but  the  language  in  the  Senate  bill  is  far  preferable. 

The  third  point  is  the  reformation  of  the  rulemaking  process 
itself.   We  believe  it  is  vitally  important  —  and  hence  should 
be  codified  in  legislation  --to  require  agencies  to  conduct 
careful  analyses  of  regulatory  proposals  that  would  have  a  major 
effect  on  the  U.S.  economy.   Additional  steps  are  also  needed, 
and  provided  in  the  bill,  to  ensure  that  the  public  has  a  real 
opportunity  to  participate  in  the  rulemaking  process  and  to  guard 
against  precipitous  agency  action  —  whether  of  a  regulatory  or 
de-regulatory  nature. 

The  fourth  point  is  sunset. 

III.  Congressional  Control  of  Regulatory  Action  Through  Enactment 
of  Sunset  Statutes 

In  the  mid-1970' s,  one  of  the  earliest  proposals  for  reform- 
ing and  controlling  the  federal  regulatory  process  was  legisla- 
tion establishing  predetermined  dates  for  review  and  possible 
expiration  of  federal  agencies  or  regulatory  programs  --  sunset 
laws.   As  the  debate  continued,  and  additional  proposals  for 
regulatory  reform  advocated,     the  concept  of  a  government-wide 
sunset  statute  began  to  lose  favor.   The  ABA  was  disappointed 
with  this  development  at  the  time,  although  we  believed  a  number 
of  the  formulations  of  the  sunset  concept  were  undesirable.   We 
suggest  that  generalized  sunset  legislation  is  an  idea  whose  time 
has  come,  gone  and  (in  light  of  the  Chadha  decision)  returned. 
We  would  strongly  urge  your  consideration  of  including  a  reason- 
able form  of  a  sunset  provision  in  your  legislation. 

The  purpose  of  any  proposed  sunset  legislation  should  not  be 
necessarily  to  abolish  agencies  or  regulatory  functions,  but  to 
force  thoughtful  reconsideration  by  Congress  and  the  agency  of 
the  appropriateness  of  recasting  or  abandoning  an  agency  or  one 
or  more  of  its  programs.   Similarly,  sunset  legislation  is  not 
proposed  as  a  substitute  for  other  forms  of  Congressional  control 
—  eg-  annual  budget  reviews,  periodic  legislative  oversight  — 
but  rather  as  a  forum  for  exercise  of  the  most  thorough -going 
form  of  congressional  review.   Sunset  procedures  are  intended  to 
complement  these  measures  by  examining  the  basic  premises  of 
an  agency  or  a  regulatory  program,  by  obliging  the  advocates  of 
retaining  the  agency  or  a  program  to  demonstrate  affirmatively 
the  need  for  continuation,  by  imposing  a  flexible  but  definite 
discipline  on  Congress  and  the  agencies  so  as  to  assure  that 
regulatory  programs  do  not  outlive  their  usefulness,  by  encourag- 
ing agencies  to  pay  closer  attention  to  their  congressional 
mandate  and  to  the  current  needs  of  the  regulated  public,  and, 
finally,- by  fostering  greater  cooperation  between  Congress  and 
the  Executive  branch. 
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Several  of  the  provisions  in  H.R.2327  might  lend  themselves 
to  amendment  in  order  to  incorporate  a  sunset  provision.   In 
particular,  proposed  Section  641  --  review  of  agency  rules,  and 
Section  631  --  regulatory  agenda,  involve  related  concepts. 

In  drafting  a  svinset  provision,  we  offer  the  following 
observations.   First,  simset  reviews  are  complicated,  time- 
consuming  undertakings.   Consequently,  Congress  should  not 
initially  imdertake  to  review  more  than  a  very  few  nxnnber  of 
agencies  or  regulatory  programs  in  any  single  two-year  cycle  of 
Congress  until  congressional  experience  develops  to  permit 
adequate  additional  reviews.   Second,  Congress  and  the  President 
should  develop  a  procedure  under  which  both  would  agree  on  the 
designation  of  those  agencies  or  regulatory  ftsictions  to  be  re- 
viewed and  subjected  to  automatic  termination  or  phase-out  \mless 
reauthorized  by  Congress.   We  would  not  recommend  a  fixed  time 
schedule  being  set  now  to  cover  all  the  federal  agencies.   Third, 
an  agency  to  be  sunset-reviewed  (and  GAO  and  0MB)  should  be  pro- 
vided with  sufficient  advance  notice  to  be  able  to  prepare  full, 
timely  reports  to  Congress  on  the  agency's  activities  or  the 
regulatory  function  involved. 

Fourth,  any  sunset  provision  included  in  legislation  should 
establish  an  orderly  method  for  the  termination  of  agencies  or 
agency  functions  if  they  are  not  reauthorized.   The  precipitous 
closing  down  of  an  agency  or  a  regulatory  function  would  be  both 
costly  to  the  government  and  the  private  sector,  and  could  cause 
serious  economic  dislocations  .   The  planned  and  deliberate  review  by  agencies 
and  by  Congress  envisioned  by  a  simset  statute  will  have  little 
meaning  if  any  resulting  legislation  is  not  promptly  considered 
by  Congress.   Consequently,  safegiiards  should  be  written  into  the 
proposal  to  assure  that  legislation  resulting  from  a  sunset  re- 
view would  be  promptly  discharged  from  Committee  and  expeditious- 
ly considered  by  both  Houses.   Finally,  a  general  sunset  statute 
should  apply  to  all  government  agencies  and  to  all  regulatory 
programs .   Since  the  purpose  of  a  sunset  review  is  not  necessari- 
ly termination  of  an  agency  or  program,  but  a  forced  re-evaluation 
of  its  functions,  a  sunset  review  should  not  be  feared  by 
federal  agencies.   Although  there  may  be  particular  agencies  or 
programs  that  should  be  reviewed  in  a  manner  different  from  other 
agencies  or  programs,  the  presumption  should  be  that  no  regula- 
tory function  is  inherently  exempt  from  review. 

Beyond  Chadha 

The  struggle  of  (and,  unfortimately,  between)  Congress  and 
the  President  for  control  over  the  administrative  bxoreaucracy 
will  continue  long  after  the  Supreme  Court's  recent  decision,  in 
what  is  likely  to  be  a  renewed  search  for  a  constitutionally 
acceptable  means  of  making  regulatory  government  more  politically 
accountable.   In  this  endeavor.  Congress  and  the  President  should 
and  do  have  a  common  interest.   The  legislative  veto,  even  if  it 
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were  valid,  was  at  best  an  inadequate  approach  to  the  more  basic 
problem  of  how  to  apply  a  coordinated  national  economic  policy 
arrived  at  by  elected  officials.   Both  Congress  and  the  President 
have  been  frustrated  by  the  vast  array  of  specialized  agencies 
administering  particular  regulatory  statutes  with  different  and 
sometimes  conflicting  objectives.   The  rapid  multiplication  of 
legislative  veto  provisions  in  recent  years  into  more  and  more 
regulatory  areas  was  more  evidence  of  congressional  frustration 
than  a  meaningful  solution.   The  Supreme  Court's  decision  in 
Chadha  should  help  clear  the  air  for  a  more  effective  addressing 
of  the  more  basic  governmental  problems.   Yoxor. legislation*  particular Jy 
if  expanded  to  accommodate  at  least  some  of  our  suggestions, 
represents  just  such  an  effective  approach.   '''-  " 

The  call  for  regulatory  reform  by  the  ^ubllcT'Congress  «nd 
the  Executive  is  far  more  pervasive  than  was  the  perceived  use- 
fulness of  a  legislative  veto.   However,  deregulatory  initiatives 
can  go  only  so  far.   Much  regulation  will  remain  desired  by  the 
American  public,  and  the  problem  of  politically  accountable  con- 
trol of  it  will  remain. 

Mr.  Hall.  Thank  you,  Mr.  Smith.  Lately,  or  since  the  opinion  of 
the  Supreme  Court,  there  has  been  quite  a  bit  of  activity  on  the 
Hill  regarding  the  legislative  veto  and  the  effect  it  might  have. 
Yesterday  in  the  Washington  Post,  Mr.  Stanley  Brand,  who  is  Gen- 
eral Counsel  of  the  House,  made  a  statement  and  I  am  quoting:  "It 
is  my  view,"  said  Mr.  Brand,  who  argued  the  Congress  case  before 
the  Supreme  Court,  "that  Congress  is  better  served  by  wholesale 
repeal  of  the  delegation  of  power  effected  by  these  statutes  and  a 
return  to  what  the  lawyers  call  the  status  quo  ante,  or  in  everyday 
parlance,  'the  way  we  were.'  "  The  chairman  praised  Brand  and 
said  he  didn't  think  the  committee  could  take  his  views,  he  said  it 
would  raise  practical  problems. 

What  would  be  your  comment  on  that? 

Mr.  Smith.  I  would  say  I  have  a  minimum  of  the  highest  regard 
for  wholesale  elimination  of  delegated  power.  That  would  be  an  ir- 
responsible thing  to  do.  I  think  there  is  going  to  be  a  period  of  un- 
certainty by  reason  of  the  question  of  the  severability  in  various 
statutes,  and  it  affects  not  simply  actions  where  vetos  have  been 
taken,  but  actions  taken  by  an  agency  or  the  Executive  as  to  which 
someone  would  assert  that  the  authority  is  not  there,  because  it 
falls  with  the  unconstitutionality  of  the  veto.  I  would  think  it 
would  be  very  useful  for  appropriate  bodies  in  Congress  to  look  at 
severability  statute  by  statute. 

The  extent  to  which  Congress  is  willing  to  say  at  this  point  it  is 
severable  or  not  severable  would  certainly  eliminate  a  basis  for  liti- 
gation in  the  future.  I  assume  that  there  would  be  a  number  of 
statutes  where  that  decision  one  way  or  the  other  would  come 
through  pretty  quickly.  As  to  those  at  least  you  would  be  removing 
possible  areas  of  litigation  from  the  court  system.  There  may  be 
some  others  where  it  would  be  too  controversial  for  the  Congress  to 
reach  a  prompt  decision  on  that  issue.  Those,  I  think,  will  probably 
have  to  wait  for  a  court  determination  as  to  severability. 

Mr.  Hall.  Some  witnesses  have  suggested  as  a  result  of  the 
Chadha  decision  this  committee  should  defer  action  on  regulatory 
reform  legislation  in  order  to  carefully  consider  the  regulatory 
process  in  light  of  that  decision. 

What  would  be  your  comment  on  that? 
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Mr.  Smith.  As  I  attempted  to  say  in  my  prepared  statement,  we 
think  just  the  reverse,  that  the  Chadha  decision  is  a  reason  to  pro- 
ceed now  with  regulatory  reform,  which  has  been  thoroughly  con- 
sidered by  the  Congress  over  the  past  5  years.  Those  propsals  have 
been  fully  tested  and,  stand  on  their  own  feet  without  regard  to  the 
legislative  veto.  To  the  extent  that  Members  of  Congress  have 
found  some  comfort  in  the  legislative  veto  in  the  past,  they  should 
now  find  more  comfort  in  the  proposals  that  this  committee  has 
been  working  on.  I  think  it  would  be  a  manufactured  result  of 
Chadha  to  hold  up  on  other  thoroughly  considered  proposals  for 
regulatory  reform. 

Indeed,  I  think  reactions  to  Chadha  have  been  substantially 
overstated  by  the  proponents  of  the  legislative  veto  and  by  the 
press.  It  has  been  a  relatively  rarely  used  power  outside  of  immi- 
gration cases  and  Government  reorganization  plans.  There  have 
been  only  about  30  other  uses  of  the  legislative  veto  by  Congress 
over  the  years.  It  is  believed  to  have  had  an  effect  in  terms  of  an 
agency's  willingness  to  consider  congresssional  objections  in  order 
to  avoid  a  veto.  But  I  was  a  commissioner  of  the  SEC  for  4  years, 
and  a  member  of  the  Council  of  the  Administrative  Conference  for 
3  years,  and  it  has  been  my  observation  and  experience  that  I  don't 
know  a  Federal  agency  that  is  not  responsive  to  indications  of  con- 
cern from  its  oversight  committees  or  appropriation  committees. 
The  legislative  veto  doesn't  seem  to  me  to  be  a  necessary  part  of 
Congress  being  able  to  have  that  kind  of  influence,  cautioning, 
moderating  influence,  on  agency  activity. 

Mr.  Hall.  Recently  the  House  approved  two  forms  of  congres- 
sional review  and  rulemaking  by  the  Product  Safety  Commission. 
The  first  provides  for  a  joint  resolution  of  disapproval  of  the  agency 
rules,  and  the  second  requires  such  rules  to  be  affirmatively  ap- 
proved by  joint  resolution.  Would  you  comment  on  these  two 
approaches? 

Mr.  Smith.  Mr.  Chairman,  I  have  not  had  an  opportunity  to  see 
the  language  of  the  actual  proposals,  so  my  reaction  may  be  a  bit 
off  mark.  But  if  the  proposal  is  that  the  product  safety  agency 
should  be  deprived  of  rulemaking  authority  and  simply  recommend 
rules  to  be  enacted  by  Congress,  that  would  to  me  lead  to  a  more 
basic  question  of  why  have  that  agency  at  all.  If  its  only  function  is 
going  to  be  the  proposing  of  rules,  one  might  wonder  why  the  need 
for  the  agency  at  all. 

I  state  no  view  on  the  merits  of  that  question,  but  whether  it  is 
the  product  safety  or  any  other  agency,  one  of  the  reasons  for  the 
creation  of  an  administrative  agency  is  to  fill  in  the  law  with  ap- 
propriate rulemaking,  and  to  relieve  the  Congress  of  the  need  to 
consider  detailed  legislation  in  an  area.  If  you  are  going  to  denude 
an  agency  of  that  kind  of  implementing  authority,  it  seems  to  me 
to  raise  the  basic  question  of  the  need  for  the  agency  at  all. 

Mr.  Hall.  We  have  a  vote  in  progress.  We  will  recess  this  com- 
mittee until  about  10:25. 

[Short  recess.] 

Mr.  Hall.  Thank  you.  Mr.  Kindness. 

Mr.  Kindness.  Thank  you,  Mr.  Chairman.  I  would  like  to  return 
momentarily  to  the  question  of  sunset  provisions  which  have  been 
discussed  in  your  testimony.  There  is  a  tradition  in  our  legal  heri- 
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tage  of  the  precedential  approach  making  for  more  settled  rules  of 
law  with  which  we  live,  and  the  sunset  idea,  of  course,  is  contrary 
to  that;  it  automatically  unsettles  the  law  to  some  extent  on  a  peri- 
odic basis,  law  in  the  sense  of  regulations. 

I  wonder  if  you  would  care  to  express  any  thoughts  in  that 
regard  or  to  that  concern,  that  the  sunset  provisions  do  cause  the 
law  to  become  unsettled  in  that  area  of  regulation? 

Mr.  Smith.  Well,  I  don't  think  there  is  a  necessary  inconsistency, 
although  I  see  the  point  you  are  raising.  I  think  I  would  like  to  re- 
spond on  several  levels.  One  is  that,  of  course  what  we  are  talking 
about  is  regulation,  not  law. 

Mr.  Kindness.  I  have  come  increasingly  to  consider  them  as  ex- 
actly the  same. 

Mr.  Smith.  Well,  obviously  noncompliance  with  regulations  has  a 
legal  effect,  it  is  law  in  that  sense,  but  what  I  meant  is  that  one  of 
the  reasons  that  one  goes  to  a  regulatory  system,  rather  than 
simply  enacting  a  statute  is  that  events,  circumstances,  develop- 
ments in  an  industry,  are  changing.  One  needs  greater  flexibility 
than  a  legislature  can  give  to  changing  developments  within  an  in- 
dustry. The  reason  I  make  this  distinction  between  regulation  and 
law  in  that  sense  is  that  one  of  the  purposes  of  instituting  the  regu- 
latory program  is  to  have  flexibility,  adaptability  to  change.  A  re- 
sponse to  changes  in  the  industry  is  changes  in  the  regulations. 
That  is  one  of  the  things  one  looks  to  when  you  adopt  a  regulatory 
program.  Otherwise,  Congress  would  simply  legislate  at  the  outset. 
So  the  idea  of  change  in  regulation  is  not  as  unsettling  as  a  change 
in  a  body  of  common  law  precedent  would  be. 

A  second  level  is  that  even  in  the  law,  perhaps  to  a  lesser  extent 
than  in  regulation  affecting  the  economy,  the  adaptability  of  law  to 
changes  in  circumstances  is  an  important  function  of  the  law.  A 
law  that  remains  static  while  the  economics  change  is  not  useful 
law. 

Now  certainly  if  a  regulatory  program  is  instituted,  businesses 
make  capital  investments  based  on  it,  and  an  important  function  of 
Government  is  to  provide  stability  so  one  can  make  long-term  deci- 
sions without  the  rug  being  pulled  out  from  under,  the  ground 
rules  being  changed  so  severely  that  one  wouldn't  be  inclined  to 
make  long-term  decisions.  I  think  that  is  the  aspect  you  were  focus- 
ing on. 

The  way  I  think  one  would  respond  in  terms  of  applying  the 
sunset  concepts,  is  first  the  sunset  period  should  be  a  substantial 
period,  perhaps  as  much  as  8  years.  There  has  been  some  sunset 
legislation  as  short  as  2  years.  All  the  agency  does  is  prepare  for 
the  next  sunset  rather  than  administer  a  statute,  knowing  that  at 
some  point  they  are  going  to  be  called  to  account,  and  are  going  to 
have  to  justify  what  they  have  done. 

The  second  way  to  respond  is  emphasized  in  our  recommenda- 
tion, and  that  is  to  take  account  of  transition.  You  cannot  simply 
turn  off  a  regulatory  program.  You  have  to  be  very  careful  about 
the  way  in  which  a  shift  is  to  be  made.  A  prime  example  I  think  of 
the  care  and  attention  with  which  that  was  done  has  been  the  de- 
regulation of  the  airline  industry.  The  CAB  just  wasn't  legislated 
out  of  existence  in  a  day.  There  was  very  careful  attention  given  in 
Senate  and  House  hearings.  Do  we  need  this  kind  of  a  system  any 
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more?  The  conclusion  was  no,  in  fact,  the  anticompetitive  aspects 
of  it  were  hurting  the  American  traveler.  Then  the  important  ques- 
tion is  how  do  you  eliminate  it,  how  do  you  go  about  it,  where 
people  have  made  investments  in  routes  and  equipment,  how  do 
you  manage  the  period  of  transition  to  get  from  A  to  B. 

I  would  thoroughly  agree  with  you,  sir,  that  an  important  part  of 
the  sunset  review  is  considering  the  consequences  of  change  and 
how  you  manage  change  during  that  period.  Such  change  is  unset- 
tling, particularly  to  those  who  make  capital  investments  based 
upon  the  prior  system.  But  sunset  review  is  needed  and  doable. 
Railroad,  trucking,  and  airline  regulation  are  prime  examples  of 
how  a  regulatory  system  can  become  outdated.  You  have  to  have  a 
mechanism  for  change. 

Mr.  Kindness.  What  it  finally  comes  down  to  is  the  point  of  that 
effecting  that  change  seems  to  be  a  legislative  function  anjnvay. 

Mr.  Smith.  Yes;  very  much  so. 

Mr.  Kindness.  And  the  sunset-type  provision  that  calls  for  an  ad- 
ministrative review  and  action  doesn't  necessarily  accomplish  the 
change  in  policy  direction  such  as  the  examples  you  cited?  I  am 
wondering  whether  you  think  a  combination  of  an  activity  by  the 
legislature  and  the  administrative  grouping  involved  is  the  appro- 
priate way  to  carry  out  the  sunset  turnover,  rather  than  being 
solely  within  the  administrative  group? 

Mr.  Smith.  Well,  I  think  it  is  against  human  nature,  with  some 
rare  exceptions,  where  someone  would  say  I  want  to  go  out  of  exist- 
ence. You  need  somebody  to  look  at  it  outside  the  agency  itself.  It 
is  only  the  creating  body  that  can  be  the  ending  body,  and  that  is 
the  Congress  who  began  the  program  and  could  end  it. 

What  we  tried  to  fashion  in  our  proposal  was  a  trigger  that 
would  require  reexamination  of  the  basic  program,  the  premises  for 
it.  The  reauthorization  concept  provides  a  trigger.  You  can't  avoid 
looking  at  it,  you  can't  let  it  run  year  after  year  without  having  to 
relook,  because  you  must  affirmatively  act  one  way  or  the  other. 
We  attempted  to  bring  to  bear  in  as  thoughtful  a  way  as  possible, 
an  assurance  that  the  congressional  committee  would  be  looking  at 
it,  and  would  not  be  overloaded.  If  a  committee  tries  to  look  at  too 
many,  it  will  not  look  at  any  in  a  meaningful  sense. 

We  also  proposed  a  mechanism  for  the  Executive  having  some 
participation  in  sunset  review,  while  Congress  is  the  ultimate  de- 
cider, the  President  has  some  role  in  being  concerned  about  wheth- 
er a  program  is  consistent  or  inconsistent  with  some  other  national 
economic  policy  or  whether  the  performance  of  an  agency  has 
become  so  bad.  The  resources  of  the  executive  branch  could  be 
brought  to  bear  to  assist  the  Congress,  so  there  would  be  a  very 
thorough-going  examination  that  would  be  performed. 

Some  of  the  sunset  proposals  laid  out  a  schedule  for  every  agency 
in  the  Government  to  be  reviewed  over  a  10-year  cycle.  We  have 
always  thought  that  was  undoable.  The  central  problem  of  sunset 
is,  I  think,  how  do  you  decide  which  agencies  to  tackle  when. 

Mr.  Kindness.  Let  me  clarify  this:  You  are  speaking  of  sunset 
only  with  respect  to  agencies  or  programs,  not  individual  major 
rules,  right? 

Mr.  Smith.  Yes. 

Mr.  Kindness.  You  wouldn't  apply  it  to  major  rules? 
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Mr.  Smith.  No,  I  think  the  uncertainty  problem  that  you  indicat- 
ed would  be  very  evident  if  you  were  to  sunset  particular  rules.  I 
was  looking  at  the  efficiency  of  Government  as  a  whole.  There 
must  be  some  way  to  change  outmoded  programs.  The  question  is 
how  do  we  force  it,  how  do  you  do  it  in  a  reasonable  way.  Congress 
has  to  do  it,  but  Congress  oftentimes  doesn't.  We  were  trying  to 
find  some  mechanism  which  would  force  a  subsequent  Congress  to 
look  at  it. 

Mr.  Kindness.  Thank  you. 

Mr.  Boucher  [presiding].  Thank  you,  Mr.  Smith.  Are  there  any 
further  questions  of  anyone  for  Mr.  Smith? 

Ms.  Potts.  Mr.  Smith,  you  urge  in  your  statement  that  in  the 
wake  of,  the  Chadha  decision,  Congress  should  increase  both  Ex- 
ecutive oversight  and  judicial  review  of  agencies'  activities  in  order 
to  get  a  handle  on  what  the  agencies  are  doing. 

How  do  you  think  these  two  approaches.  Executive  and  judicial 
oversight,  would  strengthen  the  role  of  Congress  in  the  rulemaking 
process,  which  is  the  primary  issue  presented  by  the  Chadha  deci- 
sion? 

Mr.  Smith.  Well,  one  of  our  reasons  for  opposing  the  legislative 
veto  was  we  thought  while  it  looked  as  though  it  increased  congres- 
sional power,  the  net  result  was  the  reverse,  because  it  left  the 
Congress  with  a  comfortable  feeling  when  it  passed  regulatory  leg- 
islation or  any  kind  of  legislation,  it  could  avoid  the  hard  choices 
that  are  needed  to  be  made  by  delegating  the  power  and  figuring 
that  if  it  is  abused,  Congress  can  later  exercise  the  veto.  I  think 
that  while  there  have  been  examples  of  abuses  of  regulations  you 
cannot  effectively  pick  up  the  real  problem  at  that  later  point.  So 
rather  than  being  something  to  strengthen  the  congressional  role, 
we  thought  reliance  on  the  veto  would  weaken  it. 

You  ask  how  would  Executive  oversight  and  judicial  review 
strengthen  the  congressional  role.  It  would  be  in  combination  with 
Congress,  which  at  the  point  of  initiation,  at  the  time  it  legislates, 
does  so  with  clearer  standards,  greater  specificity,  making  the  hard 
political  choices  then  rather  than  avoiding  them  and  delegating 
them  for  later  resolution.  And  then  the  "hard  look"  judicial  review 
provision  such  as  Bumpers — what  many  courts  are  doing  now,  not 
all  courts,  but  many.  The  purpose  of  the  provision  is  to  confirm 
that  this  is  the  way  in  which  Congress  wants  legislation  interpret- 
ed by  the  courts,  so  that  Congress  could  with  a  greater  degree  of 
confidence  feel  that  the  limits  of  the  jurisdiction,  the  mandate, 
would  be  strictly  adhered  to  by  agencies.  We  think  it  helps  to  in- 
crease the  congressional  role  in  that  sense,  that  the  courts  would 
be  interpreting  regulatory  statutes  to  be  sure  that  there  isn't  ex- 
pansion beyond  what  Congress  really  intended.  With  respect  to  Ex- 
ecutive oversight,  if  the  responsibility  is  placed  by  Congress  on  the 
President  to  conduct  regulatory  analyses  in  the  way  in  which  Con- 
gress provides  for  them  to  be  conducted,  and  then  report  to  Con- 
gress, we  thought  there  was  in  the  end  really  greater  opportunity 
for  meaningful  oversight  and  involvement  of  the  Congress. 

Ms.  Potts.  Do  you  believe  this  Executive  oversight  should  be  ex- 
tended to  the  independent  regulatory  agencies? 

Mr.  Smith.  Yes;  I  say  that  as  a  former  commissioner  of  an  inde- 
pendent agency,  and  I  know  that  perhaps  some  of  my  colleagues 
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would  disagree  with  that.  But  I  think  when  you  see  the  myriad  of 
agencies  in  the  Government,  and  the  fairly  insubstantial  differ- 
ences between  the  so-called  executive  branch  and  so-called  inde- 
pendent agencies,  and  the  desperate  need  for  coordinated  Govern- 
ment and  a  national  economic  policy  that  has  some  consistency  to 
it,  to  me,  as  comfortable  feeling  as  it  was  in  a  so-called  independent 
agency,  the  argument  becomes  overwhelming  for  treating  them  the 
same. 

Ms.  Potts.  Just  a  followup  on  that.  One  of  the  problems  we  are 
dealing  with  is  the  allegation  of  overlapping,  duplicative,  and  in- 
consistent regulations.  However,  many  feel  that  the  statutes  that 
the  agencies  are  implementing  are  really  in  conflict,  not  the  regu- 
lations. Could  you  comment  on  that? 

Mr.  Smith.  Well,  our  approach  to  Executive  oversight  was  very 
strict  in  saying  at  no  time  could  the  President  intervene  to  cause 
the  agency  to  go  beyond  the  statutory  power  Congress  gave  it.  He 
would  be  subject  to  the  same  standards  as  the  agency  itself.  There 
are  cases  where  overlap,  duplication,  conflict  cannot  be  resolved 
except  by  new  legislation.  But  by  having  someone  with  responsibili- 
ty to  coordinate  those  could  then  be  forcibly  brought  to  the  atten- 
tion of  Congress.  Only  the  Congress  could  then  resolve  them. 

Ms.  Potts.  Do  you  believe  this  Presidential  role  should  have  to 
be  conducted  entirely  on  the  record,  and  in  the  public  forum? 

Mr.  Smith.  Yes. 

Ms.  Potts.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Boucher.  Thank  you.  The  subcommittee  thanks  you,  Mr. 
Smith,  for  your  very  helpful  and  informative  testimony  on  behalf 
of  the  American  Bar  Association. 

The  next  witness  is  Harold  Bruff,  professor,  University  of  Texas 
School  of  Law. 

TESTIMONY  OF  HAROLD  BRUFF,  PROFESSOR,  UNIVERSITY  OF 

TEXAS  SCHOOL  OF  LAW 

Mr.  Bruff.  Thank  you,  Mr.  Chairman.  I  should  like  to  begin  by 
saying  something  that  would  alarm  the  chairman,  but  may  comfort  ; 
the  rest  of  you,  which  is  although  I  am  a  new  Texan,  I  am  an  old  ; 
Washingtonian,  having  spent  some  years  with  the  Department  of  : 
Justice  here.  I  say  that  also  to  reveal  that  some  of  my  opinions  ; 
may  reflect  that  experience,  although  I  have  been  told  law  profes-  i 
sors  are  generally  unaffected  by  anything.  jj 

What  I  would  like  to  do  is  to  summarize  some  of  the  high  points  j 
of  my  prepared  statement,  addressing  two  slightly  separable  prob- 1 
lems  Congress  now  faces  after  Chadha.  One  is  the  short-term  prob-  j 
lems  and  the  other  is  long-term  problems.  j 

In  the  short  term,  at  least  one  possibility  for  Congress  is  simply  \ 
to  do  nothing  whatever,  to  leave  the  statutes  that  have  had  the  leg- 1 
islative  veto  provisions  invalidated  alone,  and  to  let  the  courts 
decide  whether  the  provisions  are  severable  from  the  rest  of  the 
statutes — so  that  the  statutes  would  stand — or  are  not  severable — 
so  they  would  fall.  In  those  cases  in  which  a  court  held  a  legislative 
veto  was  not  severable,  the  statute  would  then  have  some  kind  of, 
hole  in  it  and  I  would  think  it  would  often  be  necessary  for  Con- 
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gress  to  repair  that,  so  that  Congress  would  have  to  take  action 
after  all. 

For  some  other  statutes  the  courts  would  decide  that  Congress 
would  have  intended  that  the  provisions  should  be  severable  and 
the  statute  would  remain  after  court  test. 

I  think  there  are  several  implications  here.  Two  things  would 
probably  happen  in  the  short  run.  One  would  be  a  growth  in  Ex- 
ecutive power  insofar  as  statutes  stayed  in  effect  with  judicial  sanc- 
tion and  without  the  legislative  veto.  The  other,  and  less  evident, 
effect  would  be  some  growth  in  judicial  power,  because  it  would 
have  been  left  to  the  courts  to  decide  the  question  of  severability, 
which  is  a  quite  tricky  one.  What  the  courts  would  be  doing  is  in  a 
sense  redrawing  your  statutes  for  you,  because  they  would  have 
been  left  no  alternative. 

So  for  Congress  to  do  nothing,  I  think,  does  not  prevent  the  busi- 
ness of  amending  these  statutes  from  coming  along  later,  and  in 
the  interim  there  may  well  be  some  unfortunate  growth  in  both 
Executive  and  judicial  discretion. 

Well,  what  is  the  alternative  to  that?  We  have  seen  and  dis- 
cussed Mr.  Brand's  suggestion  that  some  wholesale  repealing  ought 
to  go  on  at  this  point.  Frankly,  I  think  that  is  an  overreaction,  al- 
though I  should  say  in  deference  to  Mr.  Brand  that  I  have  not  seen 
his  statement,  but  only  the  short  summaries  we  have.  I  do  believe 
that  there  are  some  statutes  for  which  a  quick  repeal  of  part  of  the 
statute  may  be  a  sensible  exercise  of  congressional  power.  In  par- 
ticular those  are  the  statutes  that  are  often  called  the  structural 
ones.  The  war  powers  resolution  and  the  Impoundment  Act  are  the 
most  famous  examples.  They  are  called  structural  statutes  for  a 
reason  that  bears  on  this  problem,  that  is,  they  are  typically  en- 
acted where  the  President  has  constitutional  powers  of  some  un- 
known extent,  where  Congress  also  has  constitutional  powers  of 
some  unknown  extent,  and  where  the  statute  disclaims  any  intent 
to  affect  the  constitutional  balance.  Therefore,  because  these  struc- 
tural statutes  are  enacted  against  a  background  of  constitutional 
power,  there  is  not  necessarily  a  disruption  to  the  everyday  oper- 
ations of  Government  if  part  of  the  statute  is  simply  removed. 

I  think,  though,  that  a  practice  of  wholesale  repeal  of  provisions 
that  might  include  veto  authority  could  have  a  great  disruptive 
effect  if  applied  outside  that  rather  special  context  of  the  structur- 
al statutes. 

For  example,  in  most  regulatory  statutes,  as  in  the  Trade  Com- 
mission Act,  the  veto  provision  is  well  embedded  in  the  fabric  of 
the  statute.  Therefore,  a  quick  and  dirty  repeal  doesn't  strike  me 
£is  something  Congress  is  likely  to  find  feasible. 

Let  me  also  say  regarding  the  short  run  that  I  have  seen  state- 
ments in  the  press  about  Chadha  suggesting  that  the  problem  to 
which  Chadha  responded  was  broad  delegation,  and  therefore  Con- 
gress should  proceed  to  narrow  existing  delegations  wholesale. 

I  would  urge  great  caution  about  that  because  modern  regulatory 
statutes  do  not  tend  to  suffer  from  the  disease  of  undue  delegation. 
They  tend  to  be  highly  detailed  and  many  of  the  problems  in  their 
administration — for  example,  in  the  administration  of  the  Clean 
Air  Act — are  due  to  problems  with  the  statute  and  not  necessarily 
with  what  the  agency  is  doing.  Regarding  longrun  problems,  I 
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think  we  need  to  look  at  Chadha  as  one  among  several  develop- 
ments that  may  produce  something  of  a  sea  change  in  the  nature 
of  regulatory  reform.  A  combination  of  developments  has  made  the 
statutory  prescription  of  substantive  policy  especially  important. 
One,  of  course,  is  Chadha  itself,  which  requires  statutory  prescrip- 
tion, if  policy  is  to  be  forced  upon  an  unwilling  Executive.  If  you 
decide  to  respond  to  Chadha  by  authorizing  joint  resolutions  to  dis- 
approve agency  actions — that  is  one  of  the  suggestions  that  has 
been  brought  forward — I  think  you  need  to  expect  that  when  such 
a  power  applies  to  the  executive  branch  agencies,  it  will  be  quite 
difficult  to  make  it  effective.  That  is  that  because  most  regulations 
that  are  actually  issued  by  an  executive  branch  agency,  as  opposed 
to  an  independent  agency,  probably  have  enough  support  from  the 
White  House  that  the  President  would  veto  a  bill  overriding  the 
regulation.  Not  necessarily,  of  course.  But  what  I  am  saying  is  that 
attempts  to  use  a  full  statutory  override  power  as  a  major  control 
on  delegated  power  are  made  difficult  by  Chadha. 

The  second  development  is  the  celebrated  airbags  case.  I  read  it 
as  complementary  to  Chadha  in  this  way:  The  airbags  case  in  the 
Supreme  Court  said  that  the  Executive  is  not  to  be  allowed  any 
shortcuts  to  the  full  normal  procedural  and  substantive  obstacles  it 
must  go  through  in  forming  policy,  that  there  shall  be  no  special 
exception  for  deregulation.  The  holding  of  the  airbags  case  is  that 
deregulation  is  subject  to  the  exact  same  scope  and  standards  of  ju- 
dicial review  as  in  increased  regulation.  These  two  cases  taken  to- 
gether make  it  more  difficult  than  it  was  before  to  unravel  regula- 
tory policy.  One  or  both  Houses  can't  do  it  alone;  the  executive 
branch  can't  do  it  with  a  quick  and  perhaps  ill-considered  deregula- 
tory  action. 

The  third  development  I  would  put  in  place  here  is  the  tendency 
of  Congress  in  the  last  decade  or  so  to  proliferate  procedural  re- 
quirements for  rulemaking.  Many  of  the  things  you  are  considering 
in  your  generic  regulatory  reform  bills  have,  of  course,  been  ap- 
plied to  particular  agencies.  I  don't  say  that  to  applaud  or  condemn 
them,  only  to  note  that  the  net  effect  of  the  special  procedures  is  to 
tend  to  slow  down  the  speed  with  which  regulatory  change  can  be 
made. 

I  think  the  effect  of  all  of  these  things  occurring  together  is  to 
some  extent,  to  lock  in  the  statutory  and  regulatory  decisions  of 
the  1970's  against  easy  change  on  the  part  of  either  the  Executive 
or  Congress,  unless,  of  course.  Congress  acts  by  statute. 

I  also  would  note  that  the  combination  of  Chadha  and  the  air- 
bags  case  especially  increases  the  discretion  that  the  courts  have.  It 
does  so  automatically,  without  passing  the  Bumpers  amendment, 
because  to  the  extent  that  it  protects  the  agencies  from  the  action 
of  one  or  both  Houses  of  Congress,  or  from  the  White  House,  it 
tends  to  leave  the  agencies  alone  with  the  courts  to  fight  out  the 
meaning  of  whatever  regulatory  statute  they  are  operating  under. 

The  best  course  for  Congress  in  this  situation  is  to  try  to  focus  as 
closely  as  possible  on  the  issues  of  substantive  policy  that  surround 
particular  statutory  programs.  In  recent  years,  both  Congress  and 
the  Executive  have  shown  an  undue  fascination  with  procedural 
technique,  as  a  way  of  avoiding  some  of  those  terribly  controversial 
and  difficult  problems  of  substantive  policy.  I  think,  for  example,  of 
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Executive  Order  12291  and  some  of  its  counterpart  provisions  in 
the  regulatory  reform  legislation  that  both  Houses  have  considered. 
Many  of  the  suggestions  that  Richard  Smith  has  outlined  from  the 
ABA  proposals  may  be  of  net  benefit,  although  it  is  hard  to  say 
whether  they  are  or  not.  But  my  point  would  be  that  Congress 
needs  to  be  careful  about  the  extent  to  which  it  allows  itself  now  to 
be  deflected  from  the  hardest  task  Chadha  left  for  it,  and  that  is 
considering  the  substantative  issues  that  were  deferred  through 
use  of  the  veto  authority  and  which  now  lie  before  you  in  a  most 
intimidating  array. 

Thank  you. 

[The  complete  statement  follows:] 
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Relations 
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Prepared  Statement 

Harold  H.  Bruff 

Professor  of  Law 

University  of  Texas  at  Austin 

Mr.  Chairman  and  Members  of  the  Subcommittee:   I  welcome 
the  opportunity  to  discuss  with  you  the  implications  for 
Congress  of  the  Supreme  Court's  recent  decision  in  INS  v. 
Chadha  (51  USLW  4907,  June  23,  1983).   I  would  like  to  begin 
by  summarizing  the  effects  of  the  decision  on  legislative  veto 
provisions  in  other  statutes.   My  conclusions  there  will  lead 
me  to  explore  alternatives  to  the  veto  device  that  are  avail- 
able to  Congress  in  overseeing  the  executive. 

I.   The  Scope  of  the  Chadha  Decision 

Most  observers  agree  that  the  majority  opinion  in  Chadha 
has  swept  away  all  forms  of  the  legislative  veto,  although  the 
Court  needed  to  decide  only  the  validity  of  the  single  —  and 
somewhat  unusual  —  veto  provision  before  it.   I  share  that 
view.   The  majority  opinion,  joined  by  six  Justices,  has  all   | 
the  earmarks  of  an  effort  to  resolve  the  constitutionality  of  ; 
the  legislative  veto  once  and  for  all.   In  marked  contrast  to 
some  other  recent  separation  of  powers  cases,  the  Court  did 
not  write  an  opinion  that  emphasized  its  narrow  applicability 
to  the  facts  before  it.   See,  e.g..  Dames  &  Moore  v.  Regan, 
453  U.S.  654  (1981).   Instead,  the  Court's  discussion  and 
conclusions  are  phrased  broadly  throughout.   For  example,  the 
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Court  concluded  the  Art.  I,  sec.  7,  "represents  the  Framers' 
decision  that  the  legislative  power  of  the  Federal  government 
be  exercised  in  accord  with  a  single,  finely  wrought  and 
exhaustively  considered,  procedure."   (51  USLW  at  4916). 

More  important  than  the  Court's  rhetoric  was  its  reliance 
on  the  Presentation  Clauses  for  its  ground  of  decision,  and 
its  emphasis  on  the  importance  of  preserving  the  President's 
role  whenever  Congress  takes  legislative  action.   The  Court 
defined  legislative  action  broadly,  to  include  any  action 
altering  the  legal  rights  and  duties  of  persons  outside  the 
legislative  branch.   It  then  defined  executive  action  to 
consist  of  all  exercises  of  delegated  statutory  authority, 
including  rulemaking.   (51  USLW  at  4916  &  note  16) .   The  Court 
concluded  this  line  of  reasoning  by  emphasizing  that  Congress 
can  take  legislative  action  "in  only  one  way:   bicameral 
passage  followed  by  presentation  to  the  President.   Congress 
must  abide  by  its  delegation  of  authority  until  that  delega- 
tion is  legislatively  altered  or  revoked."   (51  USLW  at  4917) 
The  consequence  of  this  approach  is  to  stymie  efforts  to 
distinguish  either  two-House  vetoes  or  those  concerning 
certain  subject  matter,  such  as  rulemaking. 

Justice  Powell's  concurring  opinion  offered  a  narrow 
ground  for  invalidating  the  provision  actually  before  the 
Court.   He  focused  on  the  fact  that  the  INS  provision,  unlike 
most  legislative  vetoes,  determined  the  legal  rights  of  an 
individual.   In  Justice  Powell's  view,  this  impermissibly 
invaded  the  province  of  the  courts,  in  contravention  of 
general  separation  of  powers  principles.   Yet  although  this 
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was  a  plausible  ground  for  decision,  and  one  that  would  have 
left  open  the  validity  of  most  legislative  vetoes,  no  one 
joined  the  Powell  opinion.   Thus  it  is  hard  to  argue  that  the 
majority  did  not  intend  the  broad  implications  of  its 
opinion.   Indeed,  both  Justice  Powell  and  Justice  White,  who 
dissented,  read  the  majority  opinion  as  invalidating  all 
legislative  vetoes,  and  objected  to  it  for  that  reason. 

It  remains  open  to  Congress  to  test  the  Court's  adherence 
to  Chadha  by  litigating  another  legislative  veto  provision, 
perhaps  one  presenting  more  imperative  Congressional  needs 
than  did  the  INS  provision.   I  do  not  recommend  such  an 
effort,  however.   The  Supreme  Court  was  well  aware  of  the 
scope  and  background  of  the  veto  controversy  --  Chadha  was 
briefed  extensively  and  argued  twice.   Only  Justice  White 
dissented  on  the  merits  (Justice  Rehnquist  dissented  on 
severability);  therefore,  as  many  as  eight  Justices  may  oppose 
the  veto  on  the  merits.   If,  as  seems  likely,  the  Supreme 
Court  will  leave  later  litigation  to  the  lower  courts,  they 
will  find  little  room  in  the  majority  opinion  to  create 
exceptions  to  the  Court's  holding.   The  District  of  Columbia 
Circuit,  where  most  such  litigation  would  occur,  was  firmly  on 
record  against  the  veto  even  before  Chadha.   (See  e.g.,  CECA 
V.  FERC,  673  F.2d  425  (D.C.  Cir.  1982)  ,  appeal  pending.)   It 
would  be  wiser  for  Congress  to  move  on  to  a  critical  task  left 
for  it  by  Chadha  --  the  review  of  statutes  containing  legisla- 
tive veto  provisions,  to  see  what  alterations  are  needed. 
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II.   Judicial  and  Congressional  Review  of  Statutes 
Containing  Legislative  Veto  Provisions. 

If  Congress  does  not  act  to  delete  existing  legislative 
veto  provisions  from  statutes,  the  courts  will  have  to  decide 
whether  the  provisions  are  severable,  that  is,  whether 
Congress  would  have  delegated  the  substantive  power  involved 
even  if  the  veto  provision  were  to  be  invalidated.   Provisions 
deemed  severable  will  remain  in  effect,  shorn  of  their  veto 
authority.   Those  deemed  inseverable  will  fall  with  the  veto. 
Because  the  severability  issue  calls  for  a  hypothetical 
inquiry  about  legislative  intent,  it  is,  as  the  Supreme  Court 
admitted  in  Chadha,  "elusive."   The  Court  did  reaffirm  and 
follow  the  judicial  practice  of  presuming  that  unconstitu- 
tional provisions  are  severable  from  their  statutes.   Thus, 
most  legislative  veto  provisions  are  likely  to  be  found 
severable  when  the  issue  arises  in  litigation. 

Despite  the  presumption  of  severability,  however,  courts 
applying  the  doctrine  possess  considerable  latitude  to  uphold 

or  invalidate  a  statute  containing  an  unconstitutional  provi- 

I 

sion.   Thus,  if  Congress  takes  no  action  but  simply  leaves 
matters  to  the  courts,  the  net  result  is  likely  to  be  a 
considerable  expansion  of  executive  authority,  the  extent  of 
which  will  depend  on  judicial  discretion.   Moreover,  since 
Congress  often  resorted  to  the  veto  device  for  especially 
difficult  or  controversial  issues,  this  expansion  of  executive 
power  could  occur  in  very  sensitive  contexts,  such  as  war 
powers  and  impoundment.   Still,  Congress  will  retain  ultimate 
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control  of  these  matters,  since  it  can  always  correct  a 
court's  judgment  on  severability  by  amending  the  statute. 

Therefore,  it  is  important  for  Congress  to  undertake  a 
review  of  statutes  having  veto  provisions,  to  assess  the  need 
for  substantive  amendment.   In  view  of  the  very  full  agenda 
Congress  already  confronts,  priorities  among  the  veto-laden 
statutes  will  need  to  be  set.   I  do  have  one  suggestion 
concerning  statutes  that  are  already  the  subject  of  specula- 
tion after  Chadha ,  the  "structural  statutes"  such  as  the  War 
Powers  Resolution  and  the  Impoundment  Control  Act.   These 
statutes,  which  deal  with  areas  where  the  distribution  of 
constitutional  power  between  President  and  Congress  is 
uncertain,  ordinarily  disclaim  any  intent  to  affect  the 
underlying  constitutional  powers  of  either  branch.   Even 
before  Chadha ,  these  statutes  were  criticized  for  expanding 
executive  power  beyond  its  preexisting  limits,  notwithstanding 
the  retention  of  legislative  veto  authority.   If  that  concern 
is  heightened  now.  Congress  could  simply  repeal  the  portions 
of  these  statutes  granting  powers  subject  to  veto,  thereby 
restoring  the  status  quo  ante,  ambiguous  as  it  may  have  been. 
Unlike  other  statutes  setting  up  ongoing  administrative 
programs,  partial  repeal  would  not  disrupt  the  everyday 
business  of  government,  and  the  President  would  not  be  left 
without  any  power  to  act.   I  am  not  endorsing  this  approach, 
but  am  only  pointing  out  that  a  "quick  fix"  may  be  more 
readily  available  in  this  special  context  than,  say,  for 
regulation.   I  now  turn  to  some  other  "quick  fixes"  that  have 
been  suggested  in  response  to  Chadha. 


223 


III.   Joint  Resolutions  to  Approve  or  Disapprove 
Executive  Action. 

Of  course  Congress  may  authorize  itself  to  review  and 
disapprove  executive  action  by  joint  resolution,  which 
complies  with  the  presentation  requirement.   Because  this  is 
equivalent  to  the  power  of  statutory  override  that  Congress 
always  possesses,  it  is  best  known  for  adding  the 
"report-and-wait"  requirement  that  defers  the  effectiveness  of 
the  executive  action  for  some  set  period  while  Congress 
deliberates.   I  think  these  "report-and-wait"  provisions  are 
of  dubious  value.   They  would  impose  some  delay  costs  on  non- 
controversial  actions;  delay  has  long  been  the  bane  of  the 
administrative  process.   Under  present  law,  when  an  action  is 
controversial  enough  to  engender  a  serious  attempt  at 
statutory  override,  the  agency  ordinarily  postpones  its 
effectiveness  until  the  issue  is  settled,  to  spare  itself  and 
regulated  interests  the  chaos  of  temporary  or  changing 
requirements. 

As  to  the  effectiveness  of  Congressional  overrides  of 
executive  actions  as  a  means  of  oversight,  of  course  the 
difficulty  is  the  President's  veto  opportunity  that  was 
preserved  by  Chadha.   Note  that  much  of  the  modern  health  and 
safety  regulation  that  causes  sharp  controversy  is  lodged  in 
executive  branch  agencies,  such  as  EPA  and  OSHA.   Presumably 
most  regulations  that  emerge  from  one  of  these  agencies  have 
at  least  the  grudging  support  of  the  White  House,  and  are 
likely  to  be  protected  by  veto. 
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Perhaps  it  is  perception  of  these  problems  that  has  led 
some  in  Congress  to  favor  requiring  affirmative  approval  of 
executive  actions  by  joint  resolution  before  they  may  take 
effect.   This  technique  may  have  its  place,  especially  in 
foreign  policy  matters,  where  it  is  extremely  difficult  for 
Congress  to  specify  policy  standards  in  advance.   For  example, 
it  has  been  suggested  that  foreign  arms  sales  above  a  certain 
amount  be  subjected  to  prior  approval.   As  applied  to  most 
regulatory  programs,  however,  this  technique  could  have  very 
counterproductive  effects.   In  view  of  the  number  of  regula- 
tions and  the  length  of  Congress's  agenda,  it  is  hard  to  see 
how  most  regulations  could  receive  careful  review.   Still;  any 
given  regulation  could  provide  grist  for  a  time-consuming 
battle  in  Congress,  as  some  legislative  veto  controversies 
have  shown.   Regulations  that  Congress  lacked  the  time  to 
consider  would  receive  "pocket  vetoes,"  which  would  require  no 
one  in  Congress  to  take  a  policy  stand  on  the  issues,  and 
which  could  indefinitely  stall  needed  regulatory  programs. 

It  is  not  uncommon  for  a  major  modern  regulation  to  be 
accompanied  by  a  ten  thousand  page  administrative  record. 
Would  Congress  undertake  to  review  the  record?   If  not,  how 
could  it  be  sure  of  the  wisdom  of  its  grant  or  denial  of      • 
approval?   If  Congress  did  not  review  the  administrative 
record,  the  contributions  of  agency  study  and  expertise  —  and 
of  public  participation  before  the  agency  --  would  be  lost. 
Agencies  might  lose  their  incentive  to  formulate  rules  in  a 
careful  manner  if  their  processes  seemed  a  meaningless  prelude  j 
to  the  real  battle,  which  would  be  before  Congress.   Moreover, 
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Congressional  approval  would  shield  regulations  from  the 
courts,  which  presently  undertake  the  intimidating  task  of 
reviewing  these  massive  proceedings  for  legality. 

Ironically,  a  provision  requiring  Congressional  approval 
could  actually  reduce  the  scrutiny  to  which  regulations  are 
subject,  whenever  Congress  lacked  the  time  to  perform  its  task 
carefully.   Also,  regulations  enacted  into  statute  could  not 
be  changed  by  the  administering  agency,  even  in  minor 
particulars,  without  a  trip  to  Congress.   The  net  burdens  on 
Congress  from  widespread  use  of  this  technique  could  be  large, 
and  could  distract  Congress  from  its  more  important  duties. 
As  Jefferson  warned:   "Nothing  is  so  embarrassing  nor  so 
mischievous  in  a  great  assembly  as  the  details  of  execution. 
The  smallest  trifle  of  that  kind  occupies  as  long  as  the  most 
important  act  of  legislation,  and  takes  place  of  everything 
else."   (4  Jefferson,  The  Writings  of  Thomas  Jefferson  424  (P. 
Ford  ed.  1894)) . 

IV.   Regulatory  Reform;   the  State  of  the  Art 
The  alternatives  available  to  Congress  after  Chadha  must 
be  viewed  in  the  broader  context  of  the  regulatory  reform 
effort,  and  its  successes  and  failures.   Of  course,  Chadha 
removes  one  main  technique  Congress  had  relied  on  for  over- 
sight of  the  agencies.   Oversight  by  the  executive  branch  has 
also  received  a  recent  setback  from  the  Supreme  Court.   In  the 
Airbaqs  case ,  Motor  Vehicle  Manufacturers  Assn  v.  State  Farm 
Mutual  Ins.  Co.  ,  51  USLW  4953  (June  24,  1983),  the  Court 
addressed  the  scope  of  judicial  review  of  administrative 
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deregulation.   It  held  that  NHTSA's  action  rescinding  the 
passive  restraint  rule  promulgated  by  the  Carter  Administra- 
tion had  to  meet  the  same  standard  of  review  as  the  original 
formulation  of  the  rule.   The  Court  rejected  the  auto  com- 
panies' argument  that  deregulation  should  be  held  to  a  very 
low  standard  of  justification.   At  the  same  time,  the  Court 
reversed  a  lower  court  holding  that  deregulation  should  be 
held  to  an  even  higher  standard  of  review  than  ordinary  rule- 
making where  Congressional  acquiescence  in  existing  policy 
could  be  found.   Specifically,  the  Court  held  that  the  agency 
had  insufficiently  explained  its  decision  to  rescind  the 
regulation  entirely  instead  of  choosing  some  other  alterna- 
tive, such  as  mandating  the  use  of  airbags  instead  of  detach- 
able seatbelts. 

The  significance  of  the  Airbags  case  for  our  purposes  is 
its  message  that  a  change  of  administrations,  and  the 
resulting  change  of  policy  orientation  in  the  White  House  and 
among  the  political  appointees  at  the  agencies,  does  not  give 
carte  blanche  to  change  the  direction  of  regulatory  policy 
without  running  the  obstacle  course  that  Congress  and  the 
courts  have  set  up  for  the  formation  of  policy.   That  obstacle 
course  is  formidable.   Recent  statutes  delegating  regulatory 
authority  have  usually  included  special  procedures  for  rule- 
making that  go  well  beyond  the  simple  notice  and  comment 
procedures  of  the  Administrative  Procedure  Act.   Therefore, 
policy  formation  or  change  now  often  requires  considerable 
time  and  effort  from  the  procedural  standpoint  alone. 
Moreover,  as  Airbags  reaffirms,  the  courts  have  been  vigilant 
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to  require  that  regulations  be  explained  with  some  persuasive- 
ness and  supported  by  the  material  in  an  often  massive 
administrative  record. 

For  a  Congress  concerned  with  reevaluating  many  existing 
regulations  and  overseeing  new  ones,  there  are  now  three 
forces  retarding  speedy  regulatory  relief.   Chadha  forbids  one 
or  both  Houses  to  invalidate  regulations.   Airbaqs  forbids  the 
White  House  or  agency  heads  to  reverse  existing  policy  without 
thorough  review  and  a  reasonably  persuasive  basis.   The 
procedural  statutes  Congress  has  passed  slow  policymaking 
generally.   The  overall  effect  may  be  to  protect  the  status 
quo  to  some  extent  --  to  preserve  the  statutory  and  regulatory 
outcomes  of  the  1970 's  from  precipitate  change  except  by 
statute.   This  situation  has  its  benefits  insofar  as  it 
assures  that  policy  change  will  be  fully  considered  in  all 
relevant  quarters,  rather  than  simply  reacting  to  the 
political  pressures  of  the  moment.   Nevertheless,  the  options 
for  regulatory  reform  seem  to  have  been  narrowed.   What  should 
be  done? 

I  think  that  the  regulatory  reform  bills  of  the  last 
Congress  (S.  1080  most  prominently)  provide  no  panacea.   The 
requirements  for  such  techniques  as  regulatory  analyses  and 
added  rulemaking  procedures  might  improve  policymaking,  but  at 
considerable  cost  in  time  and  money.   In  particular,  proposals 
to  heighten  the  standard  of  judicial  review  seem  misguided. 
The  developments  noted  above,  to  the  extent  that  they  hamper 
legislative  and  executive  oversight,  may  expand  judicial  dis- 
cretion by  placing  increased  importance  on  the  interpretation 
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of  existing  statues  and  the  supervision  of  agency  performance 
pursuant  to  those  mandates.   At  present,  the  courts  are 
probably  doing  about  as  well  as  can  be  expected  in  their 
review  of  administrative  action  for  consistency  with  statutory 
standards,  rationality,  and  procedural  regularity. 

Many  of  the  problems  in  making  oversight  effective  stem 
from  the  two-sided  character  of  modern  regulation.   In  part, 
regulation  is  technical  and  rational.   For  example.  Congress, 
the  executive,  and  the  courts  require  the  agencies  to  study 
technical  questions  carefully,  perform  cost-benefit  analyses, 
explain  their  decisions  and  the  rejection  of  alternatives  in 
light  of  statutory  standards,  and  endure  searching  judicial 
review.   At  the  same  time,  regulation  should  be  politically 
acceptable.   This  explains  efforts  to  open  it  to  effective 
Congressional  and  executive  oversight.   Some  requirements, 
such  as  increased  public  participation,  seek  to  serve  both 
goals  of  regulation  at  once.   The  technical  side  of  regula- 
tion, although  imperfect,  has  improved  markedly  in  most 
agencies  during  the  last  decade.   Further  gains  there  are  not 
always  easy  to  achieve.   Our  presence  here  today  signals  that 
the  acceptability  of  regulation,  always  a  legitimate  concern 
of  Congress^  is  more  in  doubt.   I  conclude  by  offering  some 
thoughts  on  the  pursuit  of  that  goal,  mindful  that  it  is  all 
too  easy,  in  advancing  either  of  the  two  broad  goals  of 
regulation,  to  interfere  with  the  success  of  the  other. 
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V.   Prescriptions 

In  considering  strategy,  it  is  best  to  avoid  the  occupa- 
tional hazard  of  generals,  that  of  preparing  to  fight  the  last 
war.   Much  of  the  modern  dialogue  about  oversight,  especially 
in  support  of  legislative  vetoes,  has  lamented  the  Congres- 
sional practice  of  delegating  power  broadly  to  the  executive, 
and  has  sought  a  cure  for  that  problem.   Broad  delegations  do 
persist  in  some  areas,  such  as  foreign  policy,  where  obvious 
needs  for  executive  flexibility  and  the  presence  of  the 
President's  own  constitutional  powers,  counsel  against  narrow 
prescription  of  policy.   A  review  of  modern  regulatory  delega- 
tions, however,  reveals  that  Congress  no  longer  makes  uncon- 
fined  grants  of  regulatory  power.   Far  from  it  —  statutes 
such  as  the  Clean  Air  Act  are  breathtaking  in  their  detail. 
To  be  sure,  ambiguities  continue  to  be  introduced  at  some  of 
the  critical  junctures  of  statutes,  where  clarity  is  politi- 
cally infeasible  or  seems  unwise.   But  that  problem  is  endemic 
to  legislation.   In  short,  narrower  delegations  per  se  are  not 
necessarily  the  desideratum.   Indeed,  when  regulation  fails 
expectations  today,  the  problem  is  often  in  the  statute,  not 
the  agency.   For  example,  many  of  the  difficulties  of  Clean 
Air  Act  administration  are  due  to  rigidities  in  the  statute, 
which  have  hampered  such  innovative  agency  initiatives  as  the 
use  of  "bubble"  concepts  in  regulating. 

Thus,  both  the  history  of  the  regulatory  reform  movement 
and  experience  under  modern,  more  detailed  statutory  delega- 
tions suggest  caution  in  pursuing  any  single,  across-the-board 
approach  to  improving  regulation.   I  know  of  no  substitute  for 
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dealing   with   each  agency   separately,   and  considering   the   need 
for   substantive,   procedural,   and   organizational  change.      Quite 
simply,   the   agencies  and  their   programs  present  diverse 
problems   calling   for   differing   solutions.      To   use  a  medical 
analogy,   each  patient    is   to   some   extent   unique,   and  must   be 
diagnosed   and   treated   in   recognition  of   that    fact.      In  recent 
years.   Congress   has  proven   itself  willing   and  able   to   re- 
consider   its  grants  of  power   to   an  agency,   and   to  mandate  the 
changes   thought   necessary.      A  case   in  point    is   the   FTC,   where 
Congress   has  performed   two   important   statutory  overhauls 
within  the   last   decade.      As  difficult   and  time-consuming   as 
this  process  can  be,    it   has  the   advantage  of  addressing   the 
acceptability  of   regulation  directly.      In  that   way,    it  may 
avoid   larger   long-term  costs   that   accrue  when  Congress   focuses 
too  much   on  process   rather   than   substance,   or   otherwise 
prescribes   solutions   that   are   oblique   to   the  problems  that 
beset   a  particular   program. 

Mr.  Boucher.  Thank  you  very  much.  Mr.  Kindness. 

Mr.  Kindness.  Thank  you,  Mr.  Boucher.  Thank  you,  Mr.  Bruff, 
for  your  very  helpful  and  interesting  testimony.  I  think  there  is  a 
certain  area  of  agreement  that  would  have  to  be  joined  in  by  Mem- 
bers of  Congress,  your  conclusion  that  there  has  been  a  period  of 
legislative  activity,  a  rather  long  period,  during  which  a  lot  of  deci- 
sions were  left  to  those  who  administered  the  programs  and  made 
policy  decisions  that  are  going  to  have  to  be  dealt  with  a  lot  more 
carefully. 

You  indicated  in  your  written  statement  on  pages  4  and  5  that 
Congress  ought  to  determine  the  severability  issue  by  amending 
the  statutes  involved,  rather  than  risking  the  courts  finding  the 
legislative  veto  severable,  thus  giving  the  Executive  somewhat  un- 
fettered authority. 

Is  there  not  a  possibility,  however,  that  attempts  to  legislatively 
deny  severability  might  result  in  a  Presidential  veto  of  that  action, 
and  then  interpreting  of  the  action  of  the  Congress  as  indicating 
the  legislative  veto  provision  is  in  fact  severable,  lest  we  are  left 
with  a  vetoed  repeal  of  the  legislative  veto? 

Mr.  Bruff.  What  I  meant  to  suggest,  Mr.  Kindness,  was  that 
once  a  court  makes  a  severability  determination,  of  course  Con- 
gress can  revise  it  by  statute,  deciding  that  the  statute  ought  to  be 
something  other  than  what  the  court  had  decided  it  was.  I  said 
that  by  way  of  avoiding  any  overstatement  of  the  amount  of  either 
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Executive  or  judicial  power  that  would  come  from  just  leaving  this 
to  the  courts. 

What  you  suggest,  I  think,  is  an  interesting  strategic  question, 
which  would  go  this  way:  If  Congress  revises  the  statute  while  the 
severability  issue  is  still  outstanding — has  not  been  reached  in 
court — do  you  not  protect  yourself  somewhat  from  a  Presidential 
veto  by  the  fact  that  no  one  quite  knows  what  the  status  of  the  old 
legislation  is  at  that  point?  If  you  wait  until  the  court  has  decided 
it,  then  the  Executive  knows  what  the  stakes  are  for  sure  and  I 
think  it  reduces  the  scope  of  negotiation. 

Mr.  Kindness.  That  is  a  good  point. 

One  of  the  points  you  make  in  your  testimony  is  that  requiring 
affirmative  approval  of  major  regulations  by  the  Congress  would 
result  in  substantial  delays  in  rulemaking,  since  this  approval 
shields  those  regulations,  you  say,  from  the  courts,  isn't  it  possible 
that  an  expedited  congressional  legislative  process  might  result  in 
the  certainty  of  a  regulation  being  established  more  quickly  than 
the  lengthy  judicial  review  process  before  the  court? 

Mr.  Bruff.  It  certainly  might.  Much  depends  on  exactly  how 
such  an  approval  mechanism  were  structured.  My  concern  is,  if 
you  have  an  expedited  process,  of  course  what  it  does  is  to  control 
Congress  priorities  in  the  sense  of  requiring  an  action  on  this  or 
that  regulation  within  a  time  certain,  when  you  may  well  find  it  is 
budget  time  or  otherwise  there  are  more  important  matters  at 
hand. 

Mr.  Kindness.  One  of  the  concepts  that  has  been  discussed  in  the 
past — Mr.  Moakley  and  I  were  discussing  this  when  I  went  to  the 
floor — the  concept  of  a  procedure  in  both  the  House  and  the  Senate 
and  a  joint  committee  of  the  House  and  Senate  membership,  which 
would  review  such  regulations,  whatever  the  parameters  might  be, 
major  regulations  or  whatever,  and  the  expedited  procedure  would 
involve  a  joint  resolution  being  recommended  from  that  joint  com- 
mittee to  each  House. 

Such  a  process  would  give  some  legislative  oversight  as  to  dupli- 
cative and  overlapping  regulations  too,  and  thus  get  the  subject 
matter  a  little  bit  away  from  the  committees  of  jurisdiction,  the  pa- 
rental influence  of  the  committees  of  jurisdiction. 

Would  you  care  to  comment  about  whether  you  see  problems  or 
merit  in  that  sort  of  approach  to  the  legislative  functioning,  if 
there  is  to  be  a  positive  approval  type  of  mechanism  established? 

Mr.  Bruff.  A  couple  of  quite  tentative  thoughts.  One  is  that  I 
know  this  kind  of  special  legislative  review  committee  has  been 
tried  in  some  of  the  States;  provision  for  it  is  included  in  the  model 
State  administrative  procedure  act,  and  there  may  be  some  learn- 
ing to  be  had  there. 

The  second  is  that  the  implications  of  shifting  some  responsibili- 
ty out  of  the  substantative  committees  to  a  special  committee  are 
fascinating.  My  problem  with  it  is  that  it  again  suggests  a  mecha- 
nism for  forcing  to  the  highest  priority  on  the  floor  of  Congress  the 
issue  of  the  approval  of  a  regulation,  and  my  only  question  is. 
Given  the  volume  of  regulations  and  the  frequency  with  which  a 
quite  controversial  one  comes  down  the  line,  is  that  a  task  you 
want  to  set  for  yourselves? 
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Mr.  Kindness.  I  would  only  comment  in  passing  that  there  are 
some  interesting  dynamics  of  that,  dynamics  that  are  just  fascinat- 
ing to  play  with. 

One  of  the  aspects  of  setting  up  such  a  mechanism,  of  course,  ob- 
viously is  the  requirement  that  somehow  you  involve  the  commit- 
tee of  substantative  jurisdiction  in  this  process  in  some  manner, 
without  it  being  a  controlling  element  in  the  process. 

Mr.  Bruff.  My  short  answer  to  all  of  these  would  be  that  there 
are  indeed  some  gains  to  be  made  in  the  margin  from  some  innova- 
tive techniques  such  as  the  ones  we  are  talking  about  at  the 
moment.  What  I  hate  to  see  us  do  is  to  displace  attention  the 
harder  job  at  hand,  which  is  to  look  at  the  acceptability  of  substan- 
tive regulatory  policies  instead  of  going  off  on  flights  into  tech- 
nique which  I  think  has  been  easy  to  do  in  the  past. 

Mr.  Kindness.  I  must  admit  that  the  arguments  in  such  a  matter 
are  probably  more  internal  in  the  legislative  branch,  but  getting 
some  more  dynamic  activity  with  respect  to  these  programs,  the 
regulatory  aspect  of  it,  may  result  indeed  in  the  committees  of  sub- 
stantive jurisdiction  taking  a  closer  look  at  what  they  have 
wrought  in  the  past,  and  perhaps  amending  it  in  order  to  regain  a 
greater  degree  of  control. 

It  is  just  something  that  needs  a  lot  of  development,  I  think. 

Mr.  Bruff.  I  agree. 

Mr.  Kindness.  Thank  you  very  much  for  your  testimony. 

Mr.  Boucher.  Mr.  Bruff,  on  page  9  of  your  testimony  you  discuss 
the  role  of  the  courts  in  reviewing  agency  rulemaking.  In  your 
opinion  is  the  jurisdiction  of  the  courts  sufficient  for  that  today,  or 
should  we  enhance  judicial  power  in  some  regard? 

Mr.  Bruff.  Perhaps  you  can  tell  from  my  statement  I  am  in- 
clined to  think  the  courts  are  doing  about  as  well  as  they  can  and 
about  as  well  as  we  can  expect  them  to  in  reviewing  agency  action. 
On  that  I  would  emphasize  a  couple  of  things.  One  is  that  the  dis- 
tinctive contribution  of  the  courts  is  to  review  agency  actions  for 
technical  adequacy,  that  is:  fair  procedure  and  substantive  ration- 
ality on  a  record  that  is  responsive  to  the  governing  legislation, 
and  that  the  distinctive  contribution  of  Congress  is  to  review  for 
straight-out  acceptability  in  a  political  sense. 

Recently  we  have  gone  through  any  number  of  suggestions,  var- 
ious versions  of  the  Bumpers  amendment,  that  judicial  power  over 
the  agencies  be  increased.  The  ABA  position  that  has  been  summa- 
rized for  you  by  Mr.  Smith  is,  I  think,  an  articulate  defense  of  some 
form  of  the  Bumpers  amendment.  There  are  some  that  I  might  not 
disfavor.  But  I  don't  think  that  we  have  very  much  to  gain  by 
toying  with  the  attributes  of  judicial  review. 

I  also  would  suggest  that  whatever  disquiet  you  may  have  had 
about  the  Bumpers  amendment  as  a  Congressman  ought  to  be 
somewhat  increased  now,  after  Chadha  and  air  bags,  because  of 
the  extent  to  which  they  tend  to  enhance  judicial  discretion. 

Mr.  Boucher.  So  you  would  not  suggest  any  congressional  en- 
hancement of  judicial  authority  simply  for  the  purpose  of  review- 
ing agency  rulemaking  at  this  time? 

Mr.  Bruff.  I  wouldn't,  no. 

Mr.  Boucher.  The  suggestion  has  been  made  that  perhaps  Con- 
gress should  put  in  place  a  mechanism  whereby  agency  rules  would 
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not  become  effective  unless  they  were  approved  by  both  Houses 
through  the  decision  of  a  joint  resolution. 

Do  you  see  any  constitutional  problems  with  that  approach  in 
view  of  Chadha? 

Mr.  Bruff.  No;  I  don't  think  there  are  constitutional  problems 
with  it.  I  think  that  Mr.  Smith  put  it  more  succinctly  than  I  did  in 
my  statement  when  he  said  it  would  forget  why  we  created  agen- 
cies, that  Congress  simply  cannot  decide  all  of  these  questions 
itself.  I  pointed  out  one  irony  there,  which  is  to  the  extent  you  got 
backlogged  on  regulations  that  require  approval  and  had  to  rubber- 
stamp  them,  if  you  had  protected  them  from  judicial  review,  we 
might  diminish  overall  scrutiny.  These  institutional  changes  can  so 
readily  be  counterproductive,  since  a  small  change  in  one  place  cre- 
ates one  somewhere  else.  That  is  not  to  say,  of  course,  that  Con- 
gress would  not  want  to  use  the  approval  mechanism  in  some  con- 
texts. I  have  seen  suggestions  that  foreign  arms  sales  over  a  certain 
amount  be  subject  to  a  joint  resolution  of  approval;  perhaps  some 
of  those  suggestions  are  wise,  I  don't  know. 

Mr.  Boucher.  If  Congress  put  such  a  mechanism  in  place,  would 
there  be  some  effect  on  the  judicial  review  process  itself? 

Let  me  give  you  an  example.  Suppose  that  the  party  interested 
in  the  making  of  a  particular  rule  was  denied  a  proper  opportunity 
to  appear  before  the  agency  that  made  that  rule,  the  rule  has  been 
made.  Congress  later  approved  that  rule  by  joint  resolution,  turn- 
ing it  into  effect  into  a  statute. 

Would  the  court  later  have  jurisdiction  to  hear  that  party's  claim 
he  was  denied  procedural  due  process  or  the  agency  did  not  follow 
the  Administrative  Procedures  Act  at  the  time  the  rule  was  adopt- 
ed? 

Mr.  Bruff.  Under  existing  concepts  of  judicial  review  there 
would  be  no  such  claim.  Once  it  becomes  a  statute  it  would  be  re- 
viewed in  the  ordinary  way  statutes  are,  which  are  substantive  due 
process  and  so  on,  and  not  the  procedure  in  some  agency  that  may 
have  proposed  it. 

Mr.  Boucher.  Do  you  think  Congress  could  conveniently  correct 
that  problem  by  simply  providing  that  any  statute  we  pass  setting 
up  the  mechanism  for  reviewing  agency  rules  by  joint  resolution, 
that  any  objections  which  a  party  might  rise  to  the  original  rule- 
making would  be  preserved  for  subsequent  judicial  review  of  the 
agency  action? 

Mr.  Bruff.  That  is  an  interesting  question.  It  seems  to  me  off- 
hand— we  always  benefit  by  answering  questions  offhand — that 
there  could  be  at  least  some  problems  in  persuading  the  courts  to 
take  that  kind  of  an  issue.  The  courts  might  well  say,  given  the 
"Case  on  Controversy  requirements  of  article  III,"  that  that  kind  of 
issues  is  simply  not  one  that  Congress  can  in  a  sense  manufacture 
for  them.  It  also  strikes  me  as  somewhat  cumbersome. 

Mr.  Boucher.  Are  there  any  further  questions  of  Mr.  Bruff? 

[No  response.] 

Mr.  Boucher.  If  not,  we  appreciate  your  joining  us  today,  Mr. 
Bruff,  and  thank  you  for  your  very  informative  testimony.  We  will 
make  your  written  statement  a  part  of  the  record. 

Our  next  witness  is  Mr.  Neil  H.  Cogan,  professor  of  law,  South- 
ern Methodist  University. 
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TESTIMONY  OF  NEIL  H.  COGAN,  PROFESSOR  OF 
CONSTITUTIONAL  LAW,  SOUTHERN  METHODIST  UNIVERSITY 

Mr.  CoGAN.  Thank  you,  Mr.  Chairman.  If  I  may,  I  would  Uke  to 
submit  my  written  testimony  for  the  record  and  just  briefly  sum- 
marize my  remarks. 

Mr.  Boucher.  Without  objection,  your  statement  will  be  received 
and  made  a  part  of  the  record. 

Mr.  CoGAN.  Thank  you  very  much.  I  suppose  I  should  make  some 
prefatory  remarks  about  my  origins,  in  view  of  the  opening  re- 
marks by  the  Chair  and  the  previous  witness.  I  too  am  from  the 
East,  and  I  too  have  spent  a  little  time  here  in  Washington.  But  I 
have  been  in  Texas  and  in  Dallas  in  particular  for  10  years,  so  at 
this  point  I  consider  myself  a  native  Texan,  as  do  most  people  in 
Texas  who  have  lived  there  that  length  of  time. 

In  listening  to  the  oral  testimony  and  reading  the  written  testi- 
mony, I  should  say  also  that  my  views  may  reflect  the  fact  that  I 
have  been  in  Texas  for  some  length  of  time.  Texas,  as  you  might 
know,  has  a  weaker  executive,  and  a  stronger  legislature  than  the 
Federal  Government.  Texas  has  a  very  powerful  system  of  judicial 
review,  too. 

So  perhaps  both  my  oral  testimony  and  my  written  testimony 
may  reflect  those  facts. 

I  would  like  to  make  just  two  points  in  my  oral  testimony  today. 
The  first  point,  perhaps,  also  reflects  the  fact  that  I  am  a  constitu- 
tional law  professor,  as  opposed  to  an  administrative  law  professor. 
Based  upon  my  reading  of  the  Chadha  opinion,  it  is  written  not 
only  broadly,  but  it  is  written  too  broadly.  No  doubt  it  will  be,  and 
should  be,  criticized  in  the  literature  for  that.  In  my  view,  as  I 
noted  in  my  written  testimony,  Chadha  does  not  give  sufficient 
regard  to  institutional  practices  and  understanding  during  the 
course  of  the  last  50  years. 

The  views  that  I  have  heard  in  the  press  and  here  today  are  that 
Chadha  does  away  with  all  of  the  legislative  veto  statutes  that 
have  been  passed  by  Congress  over  the  years.  I  don't  agree  with 
that.  I  don't  think  that  Chadha  deals  explicitly,  and  I  am  not  sure 
that  it  deals  even  implicitly,  with  the  war  powers  resolution,  for  ex- 
ample, or  with  the  various  acts  dealing  with  the  sale  of  arms  and 
materiel  to  foreign  countries.  Nor  for  example,  do  I  think  that  it 
necessarily  governs  the  Impoundment  Act. 

I  believe  that  the  Congress  has  in  several  cases  a  special  Consti- 
tution role  to  participate  in  the  making  of  decisions  with  the  Ex- 
ecutive or  to  check  the  making  of  Executive  decisions  where  the 
Executive  has  the  primary  role  to  make  a  decision. 

For  example,  as  I  say  in  the  written  testimony,  it  is  inconceiv- 
able to  me  that  the  President  could  make  war;  that  the  Congress, 
rather  than  declaring  war,  would  have  to  disapprove  of  the  war; 
that  the  President  could  veto  that  disapproval  and  that  the  Con- 
gress could  end  the  war  by  a  two-thirds  override.  Obviously,  the 
Congress  has  the  impeachment  process.  But  I  don't  think  our  un- 
derstanding of  the  institutional  practice  over  the  course  of  time  has 
been  that  the  impeachment  process  would  be  the  only  mechanism 
to  control  a  war,  or  the  threat  of  a  war,  in  which  the  President 
might  get  us  involved. 
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There  are  dozens  of  other  areas  we  might  talk  about,  but  my 
opinion  is  that  Congress  should  not  abdicate  its  authority  to  control 
the  Executive  in  those  several  cases  where  the  Congress  has  what  I 
consider  a  special  constitutional  role  to  play.  I  would  hope  that  the 
Congress  would  not  consider  that  all  the  statutes  that  have  been 
passed  in  the  last  dozen  or  so  years  no  longer  have  any  validity  to 
them.  I  understand,  for  example,  there  has  been  a  recent  proposal 
to  sell  arms  to  Taiwan.  I  haven't  seen  the  proposal,  and  obviously  I 
am  not  taking  a  position  thereon.  But  if  the  sale  comes  within  the 
International  Security  Assistance  and  Arms  Control  Act,  I  would 
hope  that  the  Congress  would  not  abdicate  its  authority  under  that 
piece  of  legislation  to  review  the  sale  of  arms.  That  is  my  first 
point. 

There  are,  however,  a  vast  number  of  statutes  that  have  been  in- 
validated by  Chadha.  And  these  lie  primarily  in  the  area  of  delega- 
tion of  authority  to  the  Executive,  particularly  to  administrative 
agencies.  In  this  area  there  are  dozens  of  ways  that  the  Congress 
may  control  administrative  agencies  about  which  you  have  heard 
testimony  these  last  several  days. 

To  my  mind  there  are  two  primary  goals  that  ought  to  motivate 
the  Congress  in  deciding  what  to  do  in  light  of  Chadha  namely, 
one,  to  encourage  democractic  decisionmaking,  and  two,  to  encour- 
age expedition. 

Several  people  have  testified  about  report  and  wait  provisions. 
Under  such  provisions,  administrative  regulations  would  come 
before  the  Congress  and  not  be  effective  for  a  period  of  30  to  60 
days,  while  the  Congress  decides  whether  or  not  to  repeal  the  pro- 
posed regulation.  These  kind  of  provisions,  if  legislated  across  the 
board,  could  impair  the  expedition  of  administrative  regulation.  We 
know  the  process  in  many  cases  has  taken  too  long:  along  with  ju- 
dicial review,  it  has  taken  many,  many  years  for  some  regulations 
to  become  effective.  And  the  addition  of  a  waiting  period  would  just 
add  to  that. 

That  doesn't  mean  that  I  necessarily  oppose  every  such  provi- 
sion. There  are  cases  where  the  Congress  may  believe  that  an 
agency  either  has  a  history,  or  even  a  likelihood,  of  exceeding  au- 
thority, that  concerns  Congress  sufficiently  that  the  Congress 
would  want  that  agency's  proposed  regulations  to  be  reported  to 
the  Congress  for  the  Congress  to  review  before  deciding  whether  or 
not  to  repeal.  But  I  would  not  like  to  see  these  kinds  of  provisions 
enacted  as  generic  legislation. 

With  regard  to  judicial  review,  my  own  belief — and  perhaps  this 
reflects  my  own  area  of  study,  the  constitutional  area — is  that,  con- 
trary to  Professor  Bruff  s  testimony,  judicial  review  ought  to  be  en- 
hanced rather  than  be  left  alone.  I  have  no  problem  with  the 
courts  applying  stricter  standards  of  review  to  agency  regulations 
in  particular  and  Executive  regulations  in  general. 

The  courts  in  my  mind — and  perhaps  this  is  contrary  to  the  be- 
liefs of  other  scholars — the  courts  in  my  mind  have,  by  applying 
stricter  standards  of  review  to  the  legislature  and  the  Executive 
have  enhanced  the  democratic  decisionmaking  rather  than  imped- 
ed it.  I  am  not  of  the  view  that  the  courts,  by  applying  stricter 
standards  of  review,  have  impeded  the  legislative  and  executive 
process  and  impeded  decisionmaking.   My  own  view  is  that  the 
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courts,  by  requiring  the  legislatures  and  the  executives  to  state 
their  purposes  clearly,  to  show  that  the  record  supports  the  various 
means  they  are  trying  to  use  to  achieve  those  purposes,  in  my 
mind  these  requirements  enhance  the  democratic  nature  of  deci- 
sionmaking. So  my  own  belief  is  that  analogous  standards  of  scruti- 
ny should  be  applied  to  the  agencies  as  well. 

Finally,  and  perhaps  the  least  innocuous  and  the  most  expedi- 
tious means  of  controlling  agency  and  Executive  regulation  is  for 
the  Congress  to  in  some  sense  participate  in  the  process.  The  Con- 
gress does  so  already  in  informal  ways.  That  informal  participation 
is  one  I  think  most  people,  myself  included,  would  not  encourage. 
Democratic  decisionmaking  requires  on-the-record  participation  by 
whoever  appears  or  tries  to  infuence  an  agency.  I  would  hope  the 
Congress  would  be  included  in  that. 

As  to  the  extent  that  Congress  should  participate  in  the  process, 
I  would  suggest  that  the  APA  be  amended  to  require  that  an 
agency  get  the  views  of  the  relevant  committees  of  the  Congress 
when  it  proposes  regulations,  and  to  make  those  views  a  part  of  the 
record.  I  think  that  if  those  views  were  obtained  and  made  a  part 
of  the  record,  then  perhaps  some  of  the  problems  we  now  have 
could  be  avoided.  The  Congress  would  thereby  use  its  substantial 
influence  upon  an  agency  to  issue  regulations  in  conformity  with 
Congress  view  of  the  purposes  of  the  statute. 

Thank  you,  Mr.  Chairman. 

[The  complete  statement  follows:] 
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I  appreciate  the  opportunity  to  testify  about  the  implica- 
tions of  INS  V.  Chadha  for  Congressional  control  of  executive 
conduct. 

As  the  Subcommittee  has  correctly  recognized,  little  would 
be  gained  from  discussing  whether  Chadha  was  correctly  decided. 
The  large  majority  that  joined  the  broad  language  of  the  Chief 
Justice's  opinion  indicates  that  there  is  little  likelihood  that 
Chadha 's  basic  holdings  will  be  reconsidered.   Although  I  will 
.not  testify  about  the  correctness  of  the  decision,  as  a  student 
of  constitutional  decisionmaking  I  must  pause  to  note  my 
disappointment  with  the  failure  of  the  Court  to  give  appropriate 
weight  to  institutional  understanding  of  the  Constitution  and 
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institutional  practice  thereunder.   The  Court's  decision  in 
Chadha  is  in  contrast,  for  example,  to  Dames  &  Moore  v.  Regan, 
453  U.S.  654  (1981),  where  the  Court  gave  substantial  weight  to 
such  understanding  and  practice  to  support  executive  power. 

Instead  of  criticizing  the  Court's  decision,  I  will  speak  to 
two  issues  that  the  decision  raises:  in  what  instances  is 
Congress  forbidden  to  use  a  legislative  veto;  where  Congress  is 
forbidden  to  use  the  veto,  what  may  it  do  instead  to  control 
executive  conduct? 

A.   The  Reach  of  Chadha 

Although  much  is  unclear  after  Chadha,  the  Court  did  make 
two  clear  statements  of  law.   First,  it  made  clear  ^hat  one-House 
action  to  control  executive  conduct  is  permissible  in  only  four 
instances,  namely.  House  issuance  of  a  bill  of  impeachment. 
Senate  trial  of  charges  of  impeachment.  Senate  advice  and  consent 
to  presidential  appointments.  Senate  ratification  of  treaties.* 
Second,  although  the  Court  could  have  limited  its  disapproval  of 
two-House  action  to  instances,  such  as  Chadha' s,  where  the 
Congress  was  acting  in  a  quasi-judicial  manner,  the  Court  made 
clear  that  it  disapproved  of  two-house  legislative,  as  well  as 
quasi-judicial  action,**  in  the  form  of  a  veto. 


*  Interestingly,  by  a  plain  and  deliberate  omission,  the  Court 
implied  that  it  had  power  to  review  the  House's  issuance  and 
the  Senate's  trial  of  bills  of  impeachment. 

**   Justice  Powell  would  have  limited  the  decision  to  quasi- 
judicial  action. 
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Despite  this  last  statement,  I  do  not  agree  with  Justice 
Powell's  statement  that  "[t]he  Court's  decision  .  .  .  apparently 
will  invalidate  every  use  of  the  legislative  veto,"  nor  with 
Justice  White's  statement  that  "the  Court  .  .  .  sounds  the  death 
knell  for  nearly  200  other  statutory  provisions  in  which  Congress 
has  reserved  a  'legislative  veto.'"  The  Court's  decision,  in  my 
opinion,  is  limited  to  instances  where  the  Congress  is  seeking  to 
control  its  delegation  of  power  to  the  executive.*   I  am  not  con- 
vinced that  the  decision  governs  all  such  delegations,  nor  am  I 
convinced  that  it  governs  all  executive  conduct  independent  of 
delegation.   Rather  I  believe  that  the  constitutionality  of 
legislative  vetoes  depends  upon  the  respective  constitutional 
roles  of  the  Congress  and  the  President. 

For  example,  I  do  not  believe  that  Chadha  governs  two-House 
action  to  control  the  President's  attempt  to  commit  personnel  or 
materiel  to  a  war  zone.   To  allow  a  President  to  make  war  absent 
a  two-thirds  override  is  contrary  to  the  text,  original  under- 
standing, and  historic  understanding  and  practice  of  our  institu- 
tions.  Put  differently,  our  Constitution  does  not  allow  a 
President  to  make  war,  absent  an  emergency,  where  a  majority  of 
the  Congress  oppose  it.   Thus,  I  think  the  War  Powers  Resolution 
is  constitutional  and  survives  Chadha. 

And,  although  the  issue  is  somewhat  closer,  I  do  not  believe 
that  Chadha  governs  two-House  action  to  control  the  President's 


*    By  contrast,  the  federal  courts  have  held  that  they  have 
broad  ancillary  jurisdiction  to  protect  their  judgments. 
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sale  to  foreign  countries  of  defense  materiel.   In  my  opinion, 
the  Congress'  constitutional  role  in  conducting  foreign  policy, 
controlling  foreign  commerce,  as  well  as  in  declaring  or  avoiding 
war,  make  the  International  Security  Assistance  and  Arms  Control 
Act  constitutional. 

While  the  power  to  control  executive  conduct  does  not  imply 
the  wisdom  of  controlling  such  conduct,  my  opinion  is  that  in 
areas  such  as  war  and  foreign  policy  the  use  of  the  power  is 
wise.   In  a  world  as  dangerous  as  today's,  we  cannot  leave  the 
control  of  foreign  policy  to  street  demonstrations  and 
presidential  elections  or  budget  battles  and  impeachment  bills. 

B.   Alternate  Controls  of  Executive  Conduct 

I 
Congress  may  control  executive  conduct  in  many  ways  other 

than  legislative  veto.   Because  such  control  arises  most  often  in 

the  context  of  the  issuance  of  regulations,  I  will  limit  my 

remarks  to  the  regulatory  process,  but  what  I  say  may  be  applied 

by  analogy  to  other  executive  conduct. 

There  are  many  kinds  of  legislative  review.   Plainly, 
Congress  may  deny  to  the  executive  power  to  do  other  than  propose 
regulations  for  enactment  by  Congress.   Or  Congress  may  grant  the 
executive  power  to  promulgate  regulations  and  subsequently 
Congress  may  repeal  the  regulations,  deny  jurisdiction  in  the 
subject  area  of  the  regulations,  or  deny  funding  for  enforcement 
of  the  regulations.   Where  Chadha  applies,  each  of  these  methods 
requires  presentment  to  and  approval  by  the  President  or  an  over- 
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ride  of'  his  veto. 

In  order  to  effectuate  such  legislative  review,  the  Congress 

may  amend  the  Administrative  Procedure  Act  and  other  appropriate 

statutes  to  provide  that  no  regulation  shall  be  effective  until 

Congress  has  had  the  opportunity  to  review  the  regulation  for 

some  reasonable  period  of  time,  say,  thirty  or  sixty  days  of 

continuous  session.   Furthermore,  the  Congress  may  provide  that 

should  one  House  during  such  period  of  review  pass  a  repealing 

bill,  then  the  time  for  review  is  extended  for  another  reasonable 

period  of  time,  say,  another  thirty  or  sixty  days.   It  may  be 

provided,  moreover,  that  the  initial  period  of  time  does  not 

begin  to  run  until  the  issuer  of  the  regulation  has  delivered  to 

the  Congress  certain  material  which  I  describe  below. 

■I 
These  methods  are  problematic,  particularly  in  the  case  of 

administrative  agencies.   They  lengthen  the  time  of  what  often  is 
an  already  time-consuming  process.   They  shift  the  public's  par- 
ticipation away  from  the  executive  or  agency  process  to  the 
Congress,  where  public  input  is  often  not  on  the  record.   And 
they  may  subvert  judicial  review,  particularly  where  the  Congress 
does  not  repeal  or  otherwise  control  the  pertinent  regulation. 
Of  course,  the  methods  are  burdensome  for  the  Congress. 

Nonetheless,  in  the  following  circumstances  I  support 
legislation  that  would  delay  the  effectiveness  of  regulations: 
where  the  executive  has  a  record  of  exceeding  delegation;  where 
both  executive  and  public  input  to  Congress  is  on  the  record;  and 
where  the  entire  regulatory  process  is  expedited. 
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In  addition  to  legislative  review,  the  Congress  may  use 
judicial  review  to  control  delegation,  both  by  Congressional  suit 
and  by  private  suit.   In  order  to  effectuate  judicial  review,  the 
Congress  may  provide  that  it  has  standing  to  sue;  Chadha  implied 
strongly  that  standing  would  often  be  available.   To  further 
effectuate  judicial  review,  I  would  suggest  that  the  Congress 
codify  and  strengthen  the  controls  of  executive  process  that  the 
courts  have  developed.   Plainly,  there  must  be  a  record  for 
review  and  that  record  should  include  the  purposes  of  the 
regulation  and  the  data  and  views  submitted  in  support  and  in 
opposition  to  the  regulation.   But  I  would  go  further  than,  say, 
H.R.  1776  {98th  Cong.,  1st  Sess.).   In  addition,  I  would  suggest 
that  the  record  show  that  the  regulation  significantly  furthers 
the  purposes  stated  and  that  there  be  fair  (or,  in  $ome  cases, 
probable)  support  —  rather  than  substantial  support  —  of  that 
fact.   Where  the  purpose  of  the  regulation  is  to  remedy  an  evil, 
and  Congress  has  not  previously  found  that  such  evil  exists,  I 
would  suggest  that  the  record  likewise  show  fair  (or  probable)  - 
support  that  such  evil  existed.   The  Congress  may  further  provide 
that  such  a  record  be  made  available  for  legislative,  as  well  as 
judicial,  review. 

While  many  people  prefer  that  judicial  review  concern  itself 
with  process,  rather  than  substance,  I  have  never  been  convinced 
that  judicial  review  of  substance  by  standards  properly  validated 
is  contrary  to  our  democratic  tradition.   I  support  much  of  the 
standards  of  review  applied  by  the  courts  to  statutes.   I  see 
little  reason  why  analogous  standards  should  not  be  applied  to 
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regulations. 

Finally,  in  addition  to  controlling  executive  action  legis- 
latively or  judicially,  the  Congress  may  participate  in  the 
executive  or  agency  process.   The  Congress  may  provide  that 
before  issuing  a  final  regulation,  the  executive  present  its 
record  to  Congress  and  testify  in  support  of  its  regulation. 
Alternatively,  the  Congress  may  provide  that  before  issuing  a 
final  regulation  the  executive  make  part  of  its  record  the  views 
of  the  pertinent  Committees  of  the  Congress.   Were  this  required, 
perhaps  much  of  the  need  and  impetus  for  repeal  would  disappear. 

Mr.  Boucher.  Thank  you,  Mr.  Cogan.  Your  last  comment  is  one 
that  is  quite  interesting  to  me.  I  gather  that  you  are  suggesting 
that  Congress  role  in  the  rulemaking  process  would  be  limited  then 
to  simply  having  the  agency  obtain  the  views  of  the  substantive 
committees  at  the  time  the  rule  is  proposed  and  considered? 

Mr.  Cogan.  I  would  not  limit  the  Congress  role  to  that  one  alone. 
There  are  a  number  of  ways  that  the  Congress  may  control  rule- 
making. I  think  each  of  them  should  be  used.  What  I  think  Con- 
gress ought  to  be  doing  is  looking  at  each  agency  and  even  each 
area  within  an  agency,  if  indeed  that  is  appropriate  in  a  given  case, 
and  decide  what  are  the  best  ways  to  control. 

With  regard  to,  for  example,  the  report  and  wait  provisions, 
those  may  be  appropriate  in  some  limited  cases,  but  I  would  not 
use  them  across  the  board.  With  regard  to  judicial  review,  I  would 
use  stricter  standards.  I  am  more  inclined  to  apply  them  across  the 
board,  although  it  may  not  be  appropriate  in  some  cases  to  use 
stricter  standards  of  review.  With  regard  to  my  last  suggestion; 
namely,  that  the  agency  obtain  the  views  of  the  appropriate  com- 
mittees, subcommittees  and  chairs,  and  so  forth,  I  think  that  is  a 
very  appropriate  means  of  control.  I  would  be  inclined  to  apply 
that  provision  across  the  board. 

Mr.  Boucher.  The  suggestion  has  been  made  that  perhaps  Con- 
gress should  have  somewhat  of  a  larger  role  in  the  rulemaking 
process  and  that  in  fact  rules  should  not  become  effective  until 
such  time  as  Congress  has  approved  them  by  joint  resolution. 

What  is  your  view  on  that? 

Mr.  Cogan.  Before  Chadha  I  would  have  given  wholehearted 
support  to  that.  But  I  am  not  as  clear  as  Professor  Bruff  is  that 
such  a  proposal  necessarily  survives  Chadha.  Had  I  been  privileged 
before  Chadha,  to  rule  on  its  constitutionality,  my  own  opinion 
would  have  been  that  it  is  constitutional.  But  after  Chadha  if  I 
were  reading  the  opinion  as  strongly  and  as  broadly  as  it  is  writ- 
ten, I  would  have  some  doubts  about  that. 

One  argument  obviously  is  that  Congress  hasn't  finally  delegated 
the  agency  the  power  to  issue  regulations.  Congress  has  put  in  a 
condition  subsequent  and  Congress  has  said:  "Well,  the  regulatory 
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power  is  in  effect  until  we  jointly  have  concurred  in  it."  That  cer- 
tainly solves  the  bicameral  problem  of  Chadha.  I  am  not  sure,  how- 
ever if  you  read  the  opinion  carefully,  that  solve  the  presentment  it 
problem. 

Such  a  proposal  would  purport  to  take  care  of  Chadha  and  allow 
the  Congress  to  do  exactly  what  it  has  been  doing,  as  long  as  it  is 
done  by  two  Houses.  I  first  practiced  law  in  Philadelphia,  and  I 
would  suppose  I  would  say  that  the  suggestion  is  a  good  Philadel- 
phia lawyer's  suggestion  as  to  how  to  circumvent  Chadha.  I  would 
have  liked  to  have  seen  it  decided  before  Chadha  and  to  see  what 
the  Court  would  have  said  about  it.  I  am  not  at  all  sure  that  it  sur- 
vives Chadha. 

Mr.  Boucher.  Let's  assume  we  get  beyond  the  constitutionality 
objection,  and  such  a  device  is  found  to  be  valid.  What  happens  to 
the  participant  before  an  agency  who  claims  he  was  denied  a 
proper  opportunity,  proper  notice  and  the  like,  under  the  APA? 
Once  Congress  has  approved  those  regulations  by  joint  resolution, 
does  that  then  isolate  that  objector  from  judicial  review? 

Mr.  CoGAN.  I  agree  with  Professor  Bruff.  As  the  law  certainly 
presently  stands,  I  think  it  does.  I  think  that  the  courts  would  hear 
the  participant  but  they  would  conclude  that  he  or  she  had  no 
claims.  As  long  as  Congress  has  by  joint  resolution  approved  the 
regulation,  it  has  thereby  presumably  finished  the  lawmaking  proc- 
ess. 

Mr.  Boucher.  I  will  ask  you  the  same  question  that  I  asked  the 
preceding  witness:  Can  that  problem  be  cured  by  a  provision  in  the 
statute  which  sets  up  a  joint  resolution  approval  mechanism,  pro- 
viding that  all  objections  under  the  APA  are  preserved  and  re- 
served for  later  judicial  review  of  the  process  through  which  the 
agency  undertook  to  approve  the  rule? 

Mr.  Cog  AN.  I  would  think  that  the  Congress  could  reserve  that 
power  to  the  courts.  I  am  not  sure  it  would  be  a  wise  policy.  I 
would  hope  that  if  the  Congress  does  use  the  joint  resolution  proc- 
ess that  has  been  suggested,  that  people  who  claim  that  they  were 
excluded  by  an  agency  would  have  an  opportunity  on  the  record,  to 
communicate  with  Congress.  I  think  that  would  be  a  better  way  to 

go. 

But  to  answer  your  question,  I  think  you  could  reserve  the  power 
to  the  courts. 

Mr.  Boucher.  Thank  you,  Mr.  Cogan.  Mr.  Kindness. 

Mr.  Kindness.  Thank  you,  Mr.  Chairman.  Mr.  Cogan,  I  appreci- 
ate your  testimony  here  today;  it  is  very  interesting.  There  is  one 
point  I  would  like  to  check  with  you. 

On  page  5  of  your  testimony  you  indicate  that  the  Congress  could 
use  a  review  period,  say  60  days,  which  could  be  extended  by  action 
of  one  House. 

Would  you  explain  your  reasoning  as  to  how  you  reconcile  that 
with  the  Chadha  decision,  that  one-House  extension? 

Mr.  Cogan.  I  think  the  Chadha  decision  leaves  open  congression- 
al delay  in  the  effectiveness  of  regulations.  I  don't  think  that 
Chadha  says  that  there  may  only  be  a  definite  delay  in  effective- 
ness during  which  period  both  Houses  of  Congress  must  act. 
Chadha  leaves  open  the  possibility  of  a  definite  first  period  of 
review  and  a  contingent  second  period  of  review. 
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That  is  to  say,  it  is  appropriate  for  Congress  to  provide,  and  I 
think  it  is  not  in  conflict  with  Chadha,  for  a  reasonable  period  of 
time,  say,  30  to  60  days,  for  Congress  to  review  a  regulation.  It  is 
appropriate  also  to  provide  that,  if  during  that  set  of  days  one 
House  reviews  the  regulation  and  finds  it  in  such  doubt  that  the 
Congress  as  a  whole  needs  more  time  to  review  the  proposed  regu- 
lation, then  another  reasonable  period  of  time,  say  30  to  60  days  is 
triggered,  I  do  not  think  that  Chadha  or  any  other  Supreme  Court 
decision  would  disapprove  of  a  contingent  extension  of  the  period  of 
time. 

Mr.  Kindness.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Boucher.  Thank  you,  Mr.  Kindness.  Are  there  further  ques- 
tions from  other  members  of  the  panel? 

[No  response.] 

Mr.  Boucher.  If  not,  Mr.  Cogan,  we  appreciate  your  testimony 
today.  Thank  you  very  much. 

We  are  pleased  now  to  have  with  us  a  Member  of  Congress  from 
the  State  of  Massachusetts,  the  Honorable  Joe  Moakley. 

Congressman,  we  will  be  glad  to  hear  from  you  at  this  time. 

TESTIMONY  OF  HON.  JOHN  JOSEPH  MOAKLEY,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MASSACHUSETTS,  AC- 
COMPANIED BY  JOHN  J.  DOOLING,  COUNSEL,  COMMITTEE  ON 
RULES 

Mr.  Moakley.  Mr.  Chairman,  and  members  of  the  committee:  I 
appreciate  the  opportunity  to  participate  in  this  hearing,  and  I 
commend  the  subcommittee  for  the  speed  with  which  it  has  acted 
to  afford  an  opportunity  to  weigh  the  impact  of  the  three  recent 
Supreme  Court  decisions  which  nullify  the  legislative  veto. 

I  have  a  prepared  statement  which  I  propose  to  summarize  and 
ask  leave  of  the  committee  to  submit  my  full  statement  for  the 
record. 

Mr.  Boucher.  Without  objection,  the  statement  will  be  received. 

Mr.  Moakley.  Mr.  Chairman,  the  sweeping  Supreme  Court  deci- 
sion in  the  matter  of  INS  v.  Chadha  and  the  summary  decisions  in 
the  subsequent  rulings  on  the  vetoes  applicable  to  the  Federal 
Energy  Regulatory  Commission  and  the  Federal  Trade  Commission 
clearly  appear  to  invalidate  all  traditional  forms  of  legislative  veto. 

But  the  ruling  deals  with  a  matter  so  focused  at  the  inner  subtle- 
ties of  relations  between  the  executive  and  legislative  branches, 
that  it  is  hardly  surprising  that  much  public,  official,  and  media 
discussion  has  substantially  distorted  both  the  significance  and  the 
effect  of  the  decision. 

Certainly,  the  Chadha  decision  is  a  significant  one  and  will  force 
some  very  fundamental  changes  in  the  manner  in  which  our  Gov- 
ernment operates.  But  assertions  that  the  decision  strikes  a  devas- 
tating blow  to  the  Congress  as  regards  its  power  relative  to  the 
President  misgages  the  long-range  effects  of  the  way  Congress  will 
handle  this  new  balance  in  future  legislation.  But  it  also  misjudges 
even  the  immediate  consequences  of  what  the  decision  really 
means  with  respect  to  about  300  statutes  touched  by  it. 

Mr.  Chairman,  the  legislative  veto  has  been  in  use  for  over  50 
years  and  both  Congress  and  the  President  have  found  the  device 
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convenient.  The  President  obtains  some  political  advantage  in  that 
the  fundamental  principle  of  legislative  physics — inertia — is  turned 
to  his  advantage.  He  is  freed  from  having  to  send  up  a  recommen- 
dation and  wait  for  the  whole  process  of  enactment  to  run  its 
course  through  subcommittees,  committees,  and  the  floor  in  each 
House  and  through  conference. 

Instead,  the  Executive  issues  a  proposed  regulation  or  some  other 
form  of  executive  action  and,  if  any  step  of  the  nullification  process 
falters  during  a  set  number  of  days,  the  matter  becomes  effective 
as  the  functional  equivalent  of  law.  Congress,  for  its  part,  retains 
roughly  the  same  degree  of  control  it  would  have  had  in  the 
normal  legislative  process,  but  structures  the  situation,  where 
speed  or  flexibility  is  needed,  to  compensate  for  its  own  institution- 
al weaknesses. 

In  this  context,  the  veto  works  best  when  it  is  enacted  as  part  of 
a  negotiated  agreement  between  the  branches  to  improve  manage- 
ment flexibility  or  response  to  emergency  situations. 

The  best  examples  of  the  former  are  laws  which  have  given  the 
Executive  authority  to  temporarily  defer  spending  or  implement 
less  than  departmental  reorganizations,  subject  to  congressional 
nullification.  The  War  Powers  Act  is  the  best  and  strongest  exam- 
ple of  the  latter. 

Increasingly,  however,  there  has  been  alarm  about  the  prolifera- 
tion in  the  uses  to  which  the  legislative  veto  has  been  put.  The  veto 
is  on  weakest  grounds  when  foisted  by  Congress  for  its  own  conven- 
ience or  inability  to  face  hard  choices. 

Such  uses  have  become  disturbingly  more  common  in  recent 
years  than  the  cautious  power  sharing  agreements  between  the 
branches  which  gave  birth  to  the  device. 

And  suddenly,  in  the  past  few  years,  congressional  exuberance 
with  the  device  has  led  to  the  birth  of  proposals  for  a  generic  legis- 
lative veto — a  proposed  law  which  would  give  Congress  the  power 
to  review  and  nullify  each  regulation  issued  by  the  entire  Govern- 
ment, about  7,000  rules  a  year. 

The  results  of  such  a  proposal  could  have  been  disturbing. 
Unlike  the  hundreds  of  specifically  linked  agreements  enacted 
since  1932,  a  generic  veto  is  nothing  more  or  less  than  an  unconsti- 
tutional effort  to  turn  the  entire  process  of  national  government  on 
its  head,  transferring  to  each  branch  the  functions  for  which  it  has 
the  least  expertise  and  legitimacy. 

It  was  becoming  increasingly  clear  that  the  use  of  the  legislative 
veto  was  a  runaway  train  and  there  was  increasing  doubt  of  any 
ability  to  restrain  the  device  to  its  traditional  and  accepted  uses.  It 
was  in  response  to  this  trend,  I  believe,  that  the  Supreme  Court 
has  now  been  forced  to  intervene  in  a  matter  it  had  successfully 
sought  to  avoid  deciding  for  a  generation. 

In  this  regard,  the  decision  should  not  be  viewed  as  a  disaster  or 
as  a  victory  for  anyone. 

Congress,  admittedly,  has  lost  a  tool  which  has,  in  its  better  ap- 
plications, proved  useful  and  efficient.  But,  by  restraining  Congress 
from  immersing  itself  in  every  item  of  regulation  and  adjudication, 
the  Court  has  saved  Congress  from  drowning  in  detail  it  lacks  the 
institutional  capacity  to  manage,  and  freed  it  to  act  within  the 
scope  of  its  legitimate  role  for  shaping  national  policy. 
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Clearly,  the  Chadha  decision  will  force  vast  institutional  adjust- 
ments to  be  made  by  Congress  to  prepare  itself  to  work  effectively 
under  this  new  arrangement.  But  I  sincerely  believe  the  long-term 
effects  could  be  salutory  for  Congress,  the  President,  and  the 
Nation. 

In  the  long  run,  the  Congress  will  be  strengthened  in  relation  to 
the  President,  the  bureaucracy,  and  the  courts.  It  will  be  forced  to 
write  laws  with  greater  specificity.  Far  less  substance  will  be  left 
for  regulatory  or  judicial  interpretation  and  powers  of  a  legislative 
character  will  be  delegated  with  narrower  limitation  both  as  to 
scope  and  duration. 

But  I  believe  that  initial  discussion  of  the  decision  has  even  more 
significantly  misjudged  the  short-term  effects. 

The  grounds  on  which  the  Court  held  the  veto  unconstitutional 
are  so  broad  as  to  make  clear  the  intention  of  the  Court  that  its 
decision  would  govern  lower  courts  in  the  review  of  more  than  300 
provisions  of  law  that  have  used  the  veto.  And  that  review  will 
probably  take  a  decade  or  more. 

It  seems  doubtful  that  any  of  these  laws  will  survive  subsequent 
challenge;  in  the  Chadha  decision,  the  Supreme  Court  has  left 
itself  and  the  lower  courts  almost  no  room  to  maneuver  on  that 
matter. 

But,  as  the  courts  begin  to  sort  out  the  300  remaining  laws, 
Chadha  will  turn  out  to  have  been  a  rather  exceptional  case,  and 
the  finding  of  severability  will  be  impossible  in  the  majority  of 
cases. 

The  Budget  Act,  for  example,  establishes  a  flexible  system  for  co- 
operative action  between  the  President  and  Congress  to  rescind  or 
defer  Federal  spending.  There  is  no  question  that  the  one-House 
veto  of  Presidential  proposals  for  deferrals  is  embraced  by  the 
Chadha  decision.  However,  the  act  contains  no  severability  clause 
and  the  legislative  history  clearly  documents  that  Congress  would 
never  have  granted  deferral  authority  absent  a  congressional 
review  mechanism — indeed,  the  bill  was  written  in  response  to 
President  Nixon's  use  of  impoundments  and  restraint  of  that  power 
was  the  clear,  unequivocal  purpose  of  the  act. 

Therefore,  under  Chadha,  what  is  lost  is  not  Congress  power  to 
review  spending  decisions,  but  the  President's  authority  to  make 
them.  But  this  is  not  something  that  should  delight  anyone. 

Although  attempts  have  been  made  to  use  deferral  authority  for 
substantive  purposes  and  some  proposals  have  been  disapproved, 
the  general  use  of  the  device  is  purely  ministerial  and  Congress 
has  permitted  more  than  three-fourths  of  the  proposals  to  take 
effect.  In  the  wake  of  Chadha,  the  President  is  legally  required  to 
obligate  appropriations,  even  if  everyone  involved  in  it  is  in  clear 
agreement  that  the  appropriation  is  in  excess  of  the  amount 
needed.  It  is  clear  that  a  decision  must  be  made  quickly  on  how  to 
resolve  such  a  disaster  within  the  terms  of  the  Supreme  Court  deci- 
sion, but  it  is  equally  clear  that  it  is  Congress  which  decides  what 
that  resolution  is  to  be. 

The  same  situation  will  hold  equally  true  for  agencies  and  other 
instrumentalities  of  the  Federal  Government  who  now  may  think 
the  Chadha  decision  frees  them  from  congressional  interference. 
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Those  who  would  argue,  for  example,  that  the  power  of  the  D.C. 
City  Council  to  make  laws  is  severable  from  the  congressional 
review  of  those  laws,  will  find  little  comfort  in  the  legislative  histo- 
ry of  the  enactment  of  home  rule  legislation,  and  will  find  that 
issue  further  complicated  by  a  specific  constitutional  requirement 
that  Congress  "exercise  exclusive  legislation  in  all  cases  whatso- 
ever, over  such  District." 

Mr.  Chairman,  undoubtedly  some  cases  will  be  discovered  where 
it  will  be  possible  to  find  delegations  severable  from  the  congres- 
sional review  mechanism  applicable  to  determination  under  the 
delegation.  But,  even  in  such  cases,  the  effect  of  such  shifts  of 
power  are  likely  to  be  smaller  than  expected. 

A  clear  example  is  the  Federal  Trade  Commission.  The  severabil- 
ity of  a  veto,  adopted  in  the  context  of  a  routine  1980  authorization, 
for  an  agency  established  in  1914,  left  little  doubt  that  congression- 
al authority  to  overrule  regulations  of  the  Federal  Trade  Commis- 
sion was  voided  by  Chadha,  as  the  Court  confirmed  in  its  summary 
decision  on  that  matter.  But,  neither  is  there  any  question  that  the 
ability  of  the  Commission  to  issue  rules  at  all,  and  indeed  the  very 
existence  of  the  FTC  beyond  September  30  depends  entirely  on  the 
enactment  of  a  pending  authorization  to  which  any  change  in  the 
Federal  Trade  Act  is  germane. 

Mr.  Chairman,  in  fashioning  institutional  remedies  to  the  cur- 
rent situation,  I  would  hope  that  all  branches  of  Government  have 
registered  a  valuable  lesson  to  be  learned  from  Chadha.  The  proc- 
ess of  government  is,  and  quite  legitimately,  a  political  one.  And 
the  Nation  is  best  served  when  that  process  is  allowed  to  work, 
even  with  some  tensions,  with  flexibility  and  a  fair  regard  by  each 
branch  for  the  legitimate  role  of  the  others. 

Where  understood  practices  and  comities  between  the  branches 
are  stretched  beyond  their  understood  terms,  the  branch  damaged 
must  be  expected  to  respond  with  all  the  powers  within  its  reach. 
The  survival  of  our  constitutional  system  requires  that  self-defense. 

Presidential  impoundment  powers  had  actually  proven  useful 
tools  for  fiscal  flexibility  which  served  the  purposes  of  both 
branches  for  a  generation,  under  a  variety  of  Democratic  and  Re- 
publican Presidents  and  Democratic  and  Republican  congressional 
chambers.  But,  President  Nixon  dramatically  abused  the  system. 
Indeed,  it  is  not  unreasonable  to  characterize  his  actions  as  an  at- 
tempt to  use  impoundment  to  give  the  Presidency  something  the 
Constitution  had  deliberately  denied  it — an  item  veto  of  appropri- 
ations. 

In  1974,  Congress  responded  to  the  constitutional  threat  by  extin- 
guishing impoundment  powers,  and  replacing  it  with  the  compara- 
tively cumbersome  congressional  budget  process. 

The  development  of  the  war  powers  resolution  is  a  case  of  obvi- 
ously similar  retrenchment  of  an  informal  system  stretched  too  far. 

The  legislative  veto,  likewise,  proved  a  useful  and  effective  tool 
to  both  branches  to  provide  comparable  administrative  and  regula- 
tory flexibility. 

But  the  zealousness  with  which  Congress  attempted  to  toss  it 
onto  a  variety  of  laws  began  to  shift  the  constitutional  balance  in 
such  a  manner  that  the  Supreme  Court  was  forced  to  rule  more 
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sweepingly  than  it  might  have  wanted,  on  an  issue  I  suspect  it 
would  have  preferred  not  to  address  at  all. 

Indeed,  the  record  is  rather  clear  that  in  1978  the  Supreme  Court 
ducked  a  case  that  presented  an  opportunity  to  rule  on  the  identi- 
cal issues  posed  by  the  Chadha  case. 

The  immediate  task,  Mr.  Chairman,  involves  all  three  branches 
and  will  be  facilitated  by  the  greatest  possible  caution  and  re- 
straint by  each. 

No  single  committee  of  Congress  can  undertake  these  next  steps. 
They  involve  the  entire  institution  and  I  am  aware  of  no  commit- 
tee which  does  not  have  some  law  within  its  jurisdiction  touched  by 
Chadha.  It  is  not  necessary  that  all  these  laws  be  repealed  or  modi- 
fied by  Congress,  nor  that  most  of  them  become  subject  to  judicial 
rulings. 

In  some  cases,  resolution  will  be  forced  on  Congress.  For  exam- 
ple, at  some  point  an  individual  will  appear  before  the  D.C.  courts, 
charged  with  a  matter  which  would  not  be  a  crime,  save  that  the 
previous  Congress  overturned  a  revision  of  certain  D.C.  criminal  or- 
dinances. The  individual's  attorney  will  argue  his  case  on  constitu- 
tional grounds.  Whether  the  courts  strike  down  only  the  veto  or 
the  entire  home  rule  delegation,  the  Committee  on  the  District  of 
Columbia  will  face  an  inescapable  responsibility  to  fashion  a  legis- 
lative remedy. 

Other  vetoes  will  never  be  tested.  The  courts  cannot  rule  hypo- 
thetically  and  issues  must  actually  exist  to  be  tested.  We  could 
hardly  dispatch  an  ambassador-at-large  to  obtain  the  consent  of 
some  nation  to  an  invasion  because  our  Government  needs  to  bring 
a  test  case  of  the  war  powers  resolution. 

So,  although  it  is  not  wholly  satisfactory,  we  have  to  face  the  fact 
that  we  know  as  much  today  as  we  probably  will  ever  know  about 
the  status  of  the  war  powers  resolution.  It  is  unlikely  that  the 
Committee  on  Foreign  Affairs  will  be  able  to  fashion  a  revision  of 
the  law  within  the  terms  of  Chadha,  but  it  is  obviously  required 
that  the  matter  be  examined. 

In  many  cases,  a  decision  will  be  made  deliberately  to  avoid  any 
clarification.  It  is  possible  that  Congress  and  the  President  will 
simply  decide,  for  example,  to  observe  all  the  procedures  of  title  X 
of  the  Budget  Act,  as  a  political  accommodation. 

As  I  have  stated,  I  expect  that  the  congressional  review  of  defer- 
rals under  title  X  would  be  struck  down  under  the  Chadha  deci- 
sion. But  the  nonseverability  of  Presidential  deferral  authority  is 
sufficiently  clear  that  neither  branch  has  any  incentive  to  test  the 
law.  So  long  as  both  branches  operate  with  some  comity,  and  avoid 
any  effort  to  use  the  deferral  section  to  deal  with  entitlements,  I 
am  inclined  to  doubt  that  their  accommodation  can  ever  come 
within  reach  of  the  courts. 

But  even  in  cases  in  which  it  is  determined  to  leave  a  matter  un- 
decided, it  is  important  that  even  that  decision  be  reached  as  the 
result  of  careful  committee  review. 

Mr.  Chairman,  I  hope  that  each  committee  of  the  House  vsrill 
promptly  begin  a  review  of  all  of  the  laws  within  its  jurisdiction 
touched  by  the  Court  decision  to  clarify  these  issues.  In  addition,  I 
would  strongly  urge  committees  to  review  pending  legislation  very 
carefully.  The  Chadha  decision  is  unequivocal  and  puts  Congress 
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on  clear  public  notice  of  how  the  Federal  judiciary  will  rule  in 
these  matters.  An  argument  of  nonseverability  will  be  very  diffi- 
cult to  sustain  in  the  case  of  any  delegation  which  involves  a  sus- 
pect review  mechanism  enacted  subsequently  to  the  Supreme  Court 
ruling. 

In  addition  to  these  individual  statutory  and  legislative  reviews,  I 
expect  that  the  subcommittees  of  the  Committee  on  Rules  will  ini- 
tiate hearings  immediately  after  the  August  recess  to  study  some 
of  the  broader  institutional  issues  posed  by  Chadha. 

Personally,  Mr.  Chairman,  I  think  Congress  should  reserve  judg- 
ment on  these  institutional  responses  pending  a  substantial  process 
of  information  gathering  along  the  lines  of  my  subcommittee  hear- 
ings, and  the  ones  being  conducted  here  today.  However,  it  might 
be  appropriate  to  comment  on  some  of  the  propositions  that  are 
likely  to  be  discussed. 

When  any  proposition  is  declared  unconstitutional,  the  first  re- 
sponse naturally  will  be  to  examine  the  possibility  of  a  constitu- 
tional amendment.  As  a  matter  of  arithmetic,  this  approach  seems 
possible;  certainly  the  veto  has  always  enjoyed  two-thirds  support 
in  each  House,  and  nearly  three-quarters  of  the  States  vest  similar 
powers  in  their  legislatures. 

But  I  suspect  that  efforts  to  draft  a  workable  proposal  will  prove 
impossible.  The  one  resolution  which  has  been  introduced,  for  ex- 
ample, is  limited  in  its  applicability  to  regulations.  That  approach 
would  resolve  the  issue  that  has  presented  Congress  with  the  least 
difficulty,  without  resolving  the  more  sensitive  and  difficult  issues 
raised  by  war  powers,  national  emergencies,  export  controls,  and 
other  Executive  actions.  If  an  attempt  is  made  to  broaden  it,  a  con- 
stitutional amendment  would  move  directly  against  the  heart  of 
the  Constitution,  the  separation  of  powers  doctrine.  If  an  attempt  is 
made  to  narrow  it,  we  are  faced  with  the  difficulty  of  constitution- 
ally defining  the  term  "regulations." 

I  think  that  a  constitutional  amendment  will  prove  impossible,  if 
only  because  no  one  will  be  able  to  find  a  satisfactory  manner  in 
which  one  can  be  drafted. 

By  focusing  so  strongly  on  the  presentation  clause  in  Chadha, 
the  Court  appeared  to  be  pointing  the  way  toward  joint  resolutions, 
submitted  to  the  President  in  the  same  manner  as  bills,  as  a  consti- 
tutional alternative  to  the  traditional  legislative  veto. 

I  would  cite  the  authorization,  appropriation  and  impoundment 
process  as  a  clear  example  of  a  case  in  which  such  an  arrangement 
would  be  a  matter  of  poor  policy.  The  fiscal  process  of  Government 
is  that  funds  are  authorized  by  law  and  then  appropriated  in  a  sub- 
sequent act.  Title  X  of  the  Budget  Act  provides  authority  for  the 
President  to  propose  to  defer  spending,  subject  to  nullification  by  a 
one-House  veto.  If  that  system  needs  to  be  revised,  I  think  Congress 
should  hesitate  before  it  considers  an  alternative  that  would  re- 
quire it  to  pass  three  laws  to  get  money  spent. 

But  in  the  case  of  regulations  by  some  independent  agencies, 
over  which  the  President  has  even  less  control  than  Congress,  stat- 
utory nullification  may  sometimes  prove  appropriate.  Often  Con- 
gress and  the  President  will  find  themselves  in  agreement  on  regu- 
lations. 
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Joint  resolutions  of  approval,  on  the  other  hand,  retain  signifi- 
cant policy  powers  in  the  Congress,  but  could  lead  toward  further 
and  dangerous  involvement  in  the  smallest  details  of  national  gov- 
ernment. 

Political  factors,  in  the  long  run  will  tend  to  work  against  the 
joint  resolution  of  approval,  particularly  as  a  tool  of  regulatory 
oversight.  Even  before  Chadha,  the  legal  community  was  beginning 
to  have  qualms  about  the  veto,  as  both  the  appeals  court  in  this 
circuit  and  the  Supreme  Court  began  to  ignore  this  disclaimer  and 
note  congressional  inaction  under  veto  laws  in  certain  rulings.  But 
joint  resolution  of  approval  goes  even  further.  To  the  extent  that  it 
enacts  a  regulation  into  law,  it  shelters  the  regulation  from  many 
of  the  judicial  challenges  it  might  otherwise  face.  Forced  to  choose 
between  Congress  and  the  courts  as  the  forums  for  appeal  of  rules, 
regulated  communities  may  not  decide  that  Capitol  Hill  is  the 
arena  in  which  they  choose  to  fight. 

I  can  imagine  certain  emergency  powers,  like  exercises  under  the 
war  powers  resolution,  for  which  joint  resolutions  of  approval 
might  be  appropriate  solutions  to  the  issues  posed  by  Chadha.  But 
in  most  cases  I  would  caution  against  such  an  approach. 

As  traditionally  drafted,  legislative  veto  laws  have  served  not 
only  as  a  limitation  on  agency  exercise  but  also,  as  rules  of  Con- 
gress to  limit  congressional  review  of  those  exercises.  My  greatest 
criticism  of  the  veto  is  that  it  has  locked  Congress  into  "yes  or  no" 
responses  to  delicate  and  complicated  issues.  The  rebuttal  to  my  po- 
sition, obviously,  has  been  that  the  matter  is  placed  before  Con- 
gress in  a  form  that  it  can  only  approve  or  disapprove  by  concur- 
rent resolution;  to  improve  it,  we  would  have  to  act  by  statute. 
Now  that  the  courts  have  made  clear  that  we  only  can  act  by  stat- 
ute anjrway,  all  arguments  for  the  rules  of  the  House  that  custom- 
arily attach  to  vetoes  disappear.  Although  there  are  precedents 
that  indicate  it  has  not  always  been  so,  the  President's  right  to  pro- 
pose legislation  is  undoubted  in  the  modern  practice.  And  the  au- 
thority of  Congress  to  respond  legislatively  to  such  a  communica- 
tion is  equally  undoubted. 

To  pass  a  law  authorizing  the  Executive  to  issue  a  rule  or  make 
any  other  proposal  and  to  say  Congress  can  pass  a  joint  resolution 
enacting  the  recommendation,  is  a  self-evident  restatement  of  the 
Constitution.  So  what  is  the  point  of  bothering  to  write  such  laws? 
If  they  follow  the  traditional  form  of  previous  legislative  vetoes, 
the  answer  would  be  to  impose  a  form  of  closed  rule  on  congres- 
sional action  on  the  recommendation. 

The  House  would  be  unlikely  to  adopt  a  closed  rule  on  a  bill  yet 
to  be  written  by  one  of  its  committees.  And  it  ought  to  be  even 
more  hesitant  to  write  into  law  a  closed  rule  to  allow  entities  out- 
side of  Congress  to  propose  classes  of  law  over  which  Congress  sur- 
renders its  traditional  powers  to  consider  and  perfect. 

In  the  short  run,  however,  both  joint  resolutions  of  approval  and 
of  disapproval  will  be  popular  and  the  choice  between  them  will 
pose  difficult  questions  for  the  Congress.  When  the  House  consid- 
ered the  authorization  for  the  Consumer  Product  Safety  Commis- 
sion, it  faced  the  first  task  of  sorting  out  these  options.  An  amend- 
ment providing  for  approval  resolutions  was  offered  by  the  gentle- 
man from  Georgia,  Mr.  Levitas,  and  one  providing  for  disapproval 
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resolutions  by  the  subcommittee  chairman,  the  gentleman  from 
California,  Mr.  Waxman. 

The  House  provided  a  disquieting  indication  of  how  ready  it  is  to 
face  the  challenges  of  Chadha  by  adopting  both  amendments. 

Over  the  years,  it  has  become  almost  customary  to  include  in 
acts  of  Congress  provisions  known  as  "savings  provisions"  or  "sev- 
erability clauses."  In  light  of  the  recent  Supreme  Court  decisions 
on  the  veto,  it  seems  rather  clear  that  this  has  not  been  an  intelli- 
gent policy. 

If  a  portion  of  a  law  is  held  invalid,  it  should  be  up  to  Congress, 
alone,  to  examine  the  remainder  and  determine  the  extent  to 
which  it  wishes  to  renew  that  matter  and  the  extent  to  which  it 
wishes  to  change  it.  Savings  provisions  are  a  dangerously  open  in- 
vitation to  the  courts  to  assume  that  legislative  function. 

In  the  recent  decisions,  for  example,  I  am  inclined  to  agree  that 
the  history  of  the  FTC  veto  strongly  suggests  severability.  But  the 
other  two  cases  decided  by  the  Court  provide  no  such  history.  The 
Court  relied  far  too  glibly  on  the  presence  of  a  savings  provision  in 
the  ruling  in  Chadha  in  which  it  decided  to  hold  component  sub- 
sections of  a  coherent  linked  section  severable  from  each  other. 

It  is  possible  that  the  Committee  on  Rules  should  propose  a  rule 
of  the  House  which  prohibits  savings  clauses,  places  limitations  on 
their  use,  or,  at  least,  imposes  substantial  reporting  requirements 
on  committees  which  wish  to  propose  them.  Indeed,  it  might  be 
suggested  that,  in  some  cases,  committees  should  be  required  to 
consider  the  possibility  of  nonseverability  clauses,  so  that  the 
courts  and  Congress  are  both  required  to  review  laws  in  their  total- 
ity. 

In  the  absence  of  the  legislative  veto.  Congress  is  going  to  have 
to  examine  those  delegations  it  has  already  made  and  those  it  pro- 
poses to  make  with  considerably  more  caution. 

One  of  the  matters  I  would  expect  my  subcommittee  to  review  is 
the  possibility  that  the  rules  of  the  House  might  impose  require- 
ments on  committees,  in  handling  bills  authorizing  delegations  of  a 
legislative  character,  to  report  in  some  detail  to  the  House  on  the 
need  for  doing  so  and  the  committee's  intent  in  how  those  authori- 
ties will  be  used. 

The  area  of  response  to  Chadha  which  lies  within  the  jurisdic- 
tion of  the  Committee  on  the  Judiciary  is  the  matter  of  regulatory 
reform,  and  the  always  controversial  proposition  which  accompa- 
nies it — the  Bumpers  amendment. 

I  would  urge  this  committee  to  act  with  considerable  caution  and 
little  speed  on  such  a  response. 

Most  regulatory  reform  proposals  are  designed  to  increase  the 
powers  of  the  President  or  the  courts  over  the  regulatory  process. 

In  the  wake  of  the  Chadha  decision,  which  clearly  weakens  con- 
gressional authority  over  regulation  in  comparison  with  other 
branches,  I  think  Congress  should  be  reluctant  to  heap  new  regula- 
tory powers  on  these  other  branches. 

I  do  not  dispute  the  need  for  regulatory  reform.  But  I  think  Con- 
gress needs  to  make  some  important  institutional  responses  to 
Chadha  before  it  will  be  appropriate  to  proceed  with  regulatory 
reform  proposals,  particularly  those  which  increase  Presidential 
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and  OMB  control  over  rulemaking,  without  appropriate  congres- 
sional authorities  to  balance  those  review  powers. 

The  proposal  known  as  the  Bumpers  amendment,  to  allow  the 
courts  of  the  United  States  to  independently  review  regulations, 
seems  to  present  little  merit  at  this  point.  The  Chadha  decision, 
and  a  number  of  rulings  in  the  regulatory  area,  make  it  clear  that 
the  courts  already  have  rather  more  power  over  regulatory  affairs 
than  is  probably  appropriate. 

I  would  strongly  urge  this  committee,  in  weighing  the  Bumpers 
amendment,  to  realize  that  the  most  compelling  separation  of 
powers  danger  that  faces  this  country  does  not  concern  the  "un- 
elected  bureaucrats."  We  have  done  fairly  well  in  dealing  with  the 
Federal  bureaucracy  and  have  adequate  legislative  powers  in  re- 
serve to  redress  any  grievance  which  may  arise  there. 

But  we  are  today  confronted  with  a  Federal  judiciary,  which  has 
shown  little  reluctance  to  move  forcefully  in  areas  heretofore  as- 
sumed to  be  of  a  legislative  character.  And  Congress  would  be  ill 
advised  to  expand  those  powers  over  regulation,  pending  some  very 
serious  thought  about  the  current  balance  of  powers  between  the 
branches. 

In  the  last  two  congresses,  the  Committee  on  Rules  and  the  Com- 
mittee on  the  Judiciary  have  dealt  with  the  issue  of  regulatory 
reform  from  very  different  perspectives  of  what  the  real  problems 
are,  much  less  their  solutions.  I  am  hopeful  that  the  Chadha  deci- 
sion has  created  a  climate  in  which  the  linked  issues  of  regulatory 
reform  and  congressional  reform  can  be  addressed  in  a  more  co- 
ordinated fashion. 

It  continues  to  be  my  contention  that  the  root  source  of  most 
complaints  about  the  regulatory  process  lies  in  the  statutes  which 
govern  the  agencies  and  the  manner  in  which  Congress  writes 
those  laws. 

And  any  regulatory  reform  proposal  that  does  not  address  the 
need  for  major  structural  changes  in  congressional  oversight  and 
lawmaking  is  doomed  to  failure.  In  the  last  Congress  I  put  forward 
H.R.  1,  as  a  vehicle  by  which  the  two  committees  could  conduct  a 
coordinated  review  of  administrative,  congressional,  and  judicial  as- 
pects of  regulatory  reform. 

The  central  aspect  of  H.R.  1,  from  the  vantage  point  of  the  Com- 
mittee on  Rules,  was  the  proposal  for  the  establishment  of  a  select 
committee  to  review  all  Federal  agency  rulemaking.  The  proposal 
was  a  modification  of  prior  recommendations  by  the  gentleman 
from  Ohio,  Mr.  Kindness,  who  had  put  forward  a  bill  in  the  95th 
Congress  to  establish  a  joint  committee  to  conduct  such  reviews. 

H.R.  1  would  have  established  a  select  committee  with  broad  au- 
thority to  review  proposed  and  existing  Federal  agency  rules, 
which  would  enable  the  House  to  address  the  most  fundamental 
complaints  about  regulation — conflict,  duplication,  and  overlap — in 
a  manner  not  possible  under  the  existing  committee  structure.  The 
majority  of  State  legislatures  and  all  national  legislatures,  which 
have  legislative  review  laws,  have  found  it  appropriate  to  establish 
specific  committees  for  this  purpose. 

The  bill  authorized  the  committee  to  report  to  the  House  joint 
resolutions  to  disapprove  pending  rules.  Although  a  majority  of  the 
House  preferred  the  convenience  of  one  or  two-House  vetoes,  Con- 
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gress  is  on  clear  notice,  under  Chadha,  that  it  has  to  act  by  joint 
resolution.  To  the  extent  that  a  joint  resolution  may  be  perceived 
as  a  weaker  tool,  I  would  think  Congress  would  seek  to  establish  a 
stronger  handle  to  operate  that  tool. 

So  this  proposal  would  appear  to  be  more  attractive  in  the  wake 
of  Chadha.  In  fact,  if  that  perception  is  now  shared  by  the  other 
body,  I  would  have  no  objection  to  reexamining  the  earlier  recom- 
mendation of  the  gentleman  from  Ohio  for  a  joint  committee. 

The  most  serious  internal  objection  to  a  select  or  joint  committee 
approach  would  concern  the  jurisdiction  of  standing  committees. 
But,  based  on  my  committee's  examination  of  the  practice  of  other 
legislatures,  I  would  expect  that  such  a  committee  would  recom- 
mend minor  regulatory  improvements  to  the  agencies,  and  legisla- 
tive improvements  to  the  standing  committees,  to  minimize  con- 
flict, duplication,  and  overlap,  far  more  often  than  it  would  report 
disapproval  resolutions. 

Mr.  Chairman,  the  genius  of  our  constitutional  system  is  that  the 
Presidency,  the  Congress,  and  the  courts  will  always  exist  and  have 
to  work  together.  In  the  resolution  of  any  confrontation,  even  one 
as  sweeping  as  Chadha,  the  question  is  whether  the  three,  in 
reaching  accommodations  that  replace  the  veto,  have  learned  the 
lessons  of  recent  history  and  can  apply  them  with  comity  and  with 
common  sense. 

[The  complete  statement  follows:] 
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CONGRESSMAN   JOE   MOAKLEY 

BEFORE  THE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 

AND  GOVERNMENTAL  RELATIONS 

COMMITTEE  ON  THE  JUDICIARY 

U.S.  HOUSE  OF  REPRESENTATIVES 


Thursday,   July  21,  1983 


Mr.  Chairman,  I  appreciate  the  opportunity  to  participate  in  this  hearinq 
of  the  Subcommittee  on  Administrative  Law  and  Governmental  Relations  and  I 
commend  the  subcommittee  for  the  speed  with  which  it  heis  acted  to  afford  the 
Congress  an  opportunity  to  weigh  the  impact  of  the  three  recent  Supreme  Court 
decisions  which  nullify  the  legislative  veto. 

BACKGROUND 
Mr.  Chairman,  the  sweeping  Supreme  Court  decision  in  the  natter  of 
Immigration  and  Naturalization  Service  -v-  Chadha  appeared,    on  first  reading, 
to  invalidate  all  forms  of  the  legislative  veto.  And  the  summary  decisions  in 
the  subsequent  rulings  on  the  vetoes  applicable  to  the  Federal  Energy  Regu- 
latory Commission  and  the  Federal  Trade  Commission  certainly  tend  to  confirm 
the  broadest  reading  of  Chadha . 

But  the  ruling  deals  with  a  matter  so  focused  at  the  inner  subtleties 
of  relations  between  the  executive  and  legislative  branches,  that  it  is 
hardly  surprising  that  much  public,  official,  and  media  discussion  has  sub- 
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stantially  distorted  both  the  significance  and  the  effect  of  the  decision. 
In  some  respects,  the  Chadha  decision  means  a  good  deal  more  than  has  been 
recognized  yet  and,  in  others,  may  mean  a  good  deal  less. 

Use  of  the  veto 

Although  my  position  has  been  characterized  in  opposition  to  the  legis- 
lative veto,  I  think  it  is  very  important  to  understand  that  no  one  is  reid.ly 
an  opponent  of  the  veto.   Members  have  simply  had  honest  differences  on  how 
and  where  it  should  be  applied. 

Every  President  since  Herbert  Hoover  has  argued  that  the  veto  is  tincon- 
stitution2d.,  yet  each  of  them  has  proposed  a  veto  at  one  point  or  another. 

The  former  chairman  of  the  Committee  on  Rules,  Congressman  Boiling,  was 
charged  last  year  with  killing  the  veto,  but  he  is  the  author  of  the  model 
for  all  modern  vetoes,  the  Congressional  Budget  and  Impoundment  Control  Act 
of  1974. 

The  question  for  Members  has'  been  the  application  of  the  veto  in  par- 
ticular contexts.  And  I  suspect  that  nearly  every  Member  has  voted  both  for 
and  against  the  concept.  So  the  Supreme  Court  decision  should  deliqht  no  one. 
Certainly,  the  decision  is  a  significant  one  and  will  force  some  very 
fundamental  changes  in  the  manner  in  which  our  government  operates.  But 
assertions  that  the  decision  strikes  a  devastating  blow  to  the  Congress  as 
regards  its  power  relative  to  the  President  misgauges  the  long  range  effects 
of  the  way  Congress  will  handle  this  new  balance  in  future  legislation.  But 
it  also  misjudges  even  the  immediate  consequences  of  what  the  decision  really 
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means  with  respect  to  about  300  statutes    touched  by  it. 

Mr.  Chairman,    the  legislative  veto  has  been  in  use  for  over  50  years 
and  both  Congress  and  the  President  have  found  the  device  convenient. 
Typically  the  way  the  device  has  cone  into  being  is   that  Congress  and  the 
President  reach  an  agreement  that  the  executive  will  be  granted  a  specific 
power,   which  would  not  exist  except  for  the  enactment  of  the  law,   and 
Congress   ties   a  limitation  to  that  delegation  —  that  the  exeoitive 
decision  will  be  subject  congressional  nullification. 

It  is   important  to  note  that  the   legislative   record  is   rather  clear 
that  all  Administrations,   notwithstanding  their  official  posture  of 
opposition  to  the  veto,   have  been  the  authors  of  such  compronises  nearly  as 
often  as  Congress. 

In  general,    the  approach  is   rather  convenient.  The  President  obtains 
some  political  advantage  in  that  the  fundamental  principle  of  legislative 
physics  —  inertia  --  is   turned  to  his  advantage.  The  President  is   freed 
from  having  to  send-up  a  recommendation  and  wait  for  the  whole  process  of 
enactment  to  run  its  course  through  subcommittees,   committees,   and  the  floor 
in  each  House  and  through  conference.   Instead,   the  Executive  issues  a  pro- 
posed regulation   (or  some  other  form  of  executive  action)   and,   if  any  step 
of  the  nullification  process   falters  during  a   set  number  of  days,   the  matter 
becomes  effective  as    the  functional  equivalent  of   law.   Congress,    for  its 
part,    rj^tains  roughly  the  same  degree  of  control  it  would  have  had   in  the 
normal   legislative  process  but  structures   the  situation,   where  speed  or 
flexibility  is  needed,    to  compensate  for  its  o%m  institutional  weaknesses! 
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In  this   context,    the  veto  works  best  when  it  is   enacted  as   part  of  a 
negotiated  agreement  between  the  branches   to  improve  memagement  flexibility 
or  response  to  emergency  situations . 

The  best  examples   of   the  former  are  laws  which  have  given  the  Executive 
authority  to  temporarily  defer  spending  or  implement  less  than  departmental 
reorganizations,   subject  to  congressional  nullification.     The  War  Powers  Act 
is  the  best  and  strongest  exeunple  of  the  latter. 

Historically,    the  courts  have  been  very  reluctant  to  intervene  in  these 
kinds  of  political  agreements  between  the  other  branches.   Indeed,   as  recently 
as   1978,    the  Supreme  Court  allowed  to  stand  a   lower  court  ruling  which  affirmed 
a  law  which  had  allowed  the  President   to  adjust  federal  pay  scales  annually, 
subject  to  a   legislative  veto. 

Expanded  use  of   the  veto 

Increasingly,   however,    there  has  been  alarm  about  the  proliferation  in 
the  uses   to  which  the  legislative  veto  has  been  put.   The  veto  is  on  wezOcest 
grounds  when  foisted  by  Congress  for  its  own  convenience  or  inability  to  face"'! 
hard  choices.   And  such  uses  have  become  disturbingly  more  common   in  recent 
years   than  the  cautious   "power  sharing"  agreements  between  the  branches  :~- 

%<hich  gave  birth   to  the  device. 

And  suddenly,   in  the  past  few  years,    congressional  exuberance  with  the 
device  has  led   to  the  birth  of  proposals   for  a  "generic"   legislative  veto  — 
a  proposed  law  which  would  give  Congress   the  power  to  review  and  nullify 
each  regulation  issued  by  the  entire  government,    about  7,000  rules  a  year. 
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The  issue  reached  a  head  last  year  when  the  Senate  passed  the  proposal 
69  to  25.  A  similar  House  proposal,  which  was  not  acted  on,  was  co-sponored 
by  a  substantial  majority  of  the  House. 

The  results  of  such  a  proposal  could  have  been  disturbing  and  the  poten- 
tial for  genuine  paralysis  in  entire,  important  segments  of  the  regulatory 
process  was  the  great  risk  posed  by  a  broad,  generic  veto. 

And,  unlike  the  hundreds  of  specifically  linked  agreements  enacted  since 
1932,  a  generic  veto  is  nothing  more  or  less  than  an  unconstitutional  effort 
to  turn  the  entire  process  of  national  government  on  its  head,  transferring 
to  each  branch  the  functions  for  which  it  has  the  least  expertise  and 
legitimacy. 

It  was  becoming  increasingly  clear  that  the  use  of  the  legislative  veto 
was  a  runaway  train  and  there  was  increasing  doubt  of  any  ability  to  restrain 
the  device  to  its  traditional  and  accepted  uses.  It  was  in  response  to  this 
trend,  I  believe,  that  the  Supreme  Court  has  now  been  forced  to  intervene  in 
a  matter  it  had  successfully  sought  to  avoid  deciding  for  a  generation. 

In  this  regard,  the  decision  should  not  be  viewed  as  a  disaster  or  as 
a  victory  for  anyone. 

EFFECT  OF  THE  COURT  DECISION 
Congress,  admittedly,  has  lost  a  tool  which  has,  in  its  better  applica- 
tions, proved  useful  and  efficient.  But,  by  restraining  Congress  from 
immersing  itself  in  every  item  of  regulation  and  adjudication,  the  court  has 
saved  Congress  from  drowning  in  detail  it  lacks  the  institutional  capacity 


260 


to  manage,  and  freed  it  to  act  within  the  scope  of  its  legitimate  role  for 
shaping  national  policy. 

Clearly,  the  Chadha  decision  will  force  Veist  institutional  adjustments 
to  be  made  by  Congress  to  prepare  itself  to  work  effectively  under  this  new 
arrangement  but  I  sincerely  believe  the  long  term  effects  could  be  salutory 
for  Congress,  the  President  and  the  Nation. 

Specific  legislation 

In  the  long  run,  the  Congress  will  be  strengthened  in  relation  to  the 
President,  the  bureaucracy,  and  the  courts.  It  will  be  forced  to  write  laws 
with  greater  specificity.  Far  less  substance  will  be  left  for  regulatory  or 
judicial  interpretation  and  powers  of  a  legislative  character  will  be  dele- 
gated with  narrower  limitation  both  as  to  scope  and  duration. 

Severability 

But,  I  believe  that  initial  discussion  of  the  decision  has  even  more 
significantly  misjudged  the  short  term  effects. 

The  specific  decision  of  the  court  applies  to  a  single  provision  of  the 
immigration  laws  and  found  that  provision  unconstitutional.  To  the  extent 
that  the  ruling  is  interpreted  as  having  "shifted"  power  from  the  legislative 
branch  to  the  executive,  however,  that  is  correct  only  because  the  court 
was  able,  in  this  case,  to  make  two  findings;  the  operative  language  of  the 
ruling  is,  "We  hold  that  the  Congressional  veto  provision  in  section  244(c)(2) 
is  severable  from  the  Act  and  that  it  is  unconstitutional." 

The  grounds  on  which  the  Court  held  the  veto  unconstitutional  are  so 


261 


broad  as  to  make  clear  the  intention  of  the  court  that  its  decision  would 
govern  lower  courts  in  the  review  of  more  than  300  provisions  of  law  that 
have  used  the  veto.  And  that  review  will  probably  take  a  decade  or  more. 

It  seems  doubtful  that  any  of  these  300  laws  will  survive  subsequent 
challenge;  in  the  Chadha  decision,  the  Supreme  Court  h2is  left  itself  and  the 
lower  courts  almost  no  room  to  maneuver  on  that  matter. 

The  particular  law  had  authorized  the  Attorney-General  to  suspend  depor- 
tation of  aliens  in  certain  cases,  and  had  provided  that  Congress  could  over- 
rule that  determination.  By  the  court  finding  the  veto  unconstitutional. 
Congress  loses  its  power  to  review  those  determinations. 

By  the  court  finding  that  review  severable  from  the  deleoation,  the 
Attorney  General  retains  his  powers.  But,  had  the  court  been  unable  to  find 
the  two  propositions  severable,  the  entire  arrangement  would  have  fallen 
and  the  Attorney  General  would  have  been  ahle   to  suspend  deportations  only 
by  requesting  that  Congress  pass  a  bill  for  the  relief  of  the  individual  in 
question. 

As  the  courts  begin  to  sort  out  the  300  remaining  laws,  Chadha  will 
turn  out  to  have  been  a  rather  exceptional  case  and  the  finding  of  sever- 
ability will  be  impossible  in  the  majority  of  cases. 

Under  a  1967  law,  previously  noted.  Congress  gave  the  President  authority 
to  revise  the  federal  pay  schedules  annually,  subject  to  congressional  dis- 
approval. On  the  same  constitutional  basis  on  which  Chadha  was  later  decided, 
a  group  of  federal  jurists  sued  for  a  pay  raise  proposed  by  the  President 
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but  disapproved  by  Congress.   The  court   ruled  that  it  was    inconceivable 
that  Congress  would  have   given   the  President   the   power    to  adjust   pay  if   the 
determination  were   not   subject   to  congressional   review.    The   court  was    able   to 
rule  that  the   two  matters   were  not  severable  and,    if  the  veto  of  the  Presi- 
dent's  authority  was   unconstitutional,    that  authority  would  fall  with  it.  As 
a   result,    it  was   possible    to  hold   that  no  claim  existed  without  reaching  the 
constitutional  merits   and,    on  appeal,    the  Supreme  Court  declined   to   review 
the   case. 

I   think  that  this  model  is   likely  to  be   repeated  in  most  court  reviews 
steming   from  the  Chadha  decision.    And  the  manner   in  which  it  is   repeated 
will  satisfy  no  one.   One  of   the  most  effective  and  articulate  supporters   of 
the  veto,   the  gentleman  from  Georgia    (Mr.   LEVITAS),   pointed   out  that  the 
veto  is   neither  conservative  nor  democratic,    neither  pro-business  nor 
pro-environment.    "It  is,"  he  astutely  observed,    "a   two-edged  sword."   And  I 
would  echo  his   observation  in  predicting  the  effect  of   the  unraveling  of 
the  legislative  veto,   as  Chadha  is  applied   to  future  cases. 

The  Congressional  Budget  and   Impoundment  Control  Act  of   1974,    for  ex- 
ample,   establishes  a  flexible  system  for  cooperative  action  between  the 
President  and  Congress   to  rescind  or  defer  federal  spending.   There  is   no 
question  that  the  one   House  veto  of  Presidential  proposals   for  deferrals  is 
embraced  by  the  Chadha  decision.   However,    the  Act  contains   no  severability 
'clause  and  the  legislative  history  clearly  documents   that  Congress  would 
never  have  granted  deferral  authority  absent  a  congressional  review 
mechanism  —  indeed,    the  bill  was  written  in  response   to  President  Nixon's 
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use  of  impoundments  and  restraint  of  that  power  was  the  clear,  vinequivocal 
purpose  of  the  Act. 

Therefore,  under  Chadha ,  what  is  lost  is  it  not  Congress'  power  to 
review  spending  decisions,  but  the  President's  authority  to  make  them.  But 
this  is  not  something  that  should  delight  anyone.  Although  attempts  have 
been  made  to  use  deferral  authority  for  substantive  purposes  and  some 
proposals  have  been  disapproved,  the  general  use  of  the  device  is  purely 
ministerial  and  Congress  has  permitted  more  than  3/4ths  of  the  proposals  to 
taXe  effect.  In  the  wake  of  Chadha,  the  President  is  legally  required  to 
obligate  appropriations,  even  if  everyone  involved  is  in  clear  agreement  that 
the  appropriation  is  in  excess  of  the  amount  needed.   It  is  clear  that  a 
decision  must  be  made  quickly  on  how  to  resolve  such  a  disaster  within  the 
terms  of  the  Supreme  Cdurt  decision,  but  it  is  equally  clear  that  it  is 
Congress  which  decides  what  that  resolution  is  to  be. 

At  the  end  of  the  last  session,  an  appropriation  was  made  for  the  MX 
missile  but  it  could  be  spent  only  if  Congress  subsequently  approved  the 
release  of  the  money.  The  method  by  which  that  approval  was  made  is  clearly 
overturned  by  the  Chadha  decision  and  the  history  of  the  law  is  that  the 
appropriation  would  not  have  been  made  in  the  absence  of  the  review  (the 
review  provision  was  adopted  as  an  amendment  that  rejected  a  straight  appro- 
priation). And  so  the  only  proper  legal  course  open  to  the  President  at  this 
moment  to  handle  MX  funding  is  to  come  to  Congress  again  for  an  appropriation 
everyone  already  thought  he  had. 

The  S2une  situation  will  hold  equally  true  for  agencies  and  other 
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instrumentalities  of  the  federal  government  who  now  may  think  the  Chadha 
decision  frees  them  from  congressional  interference. 

Those  who  would  argue  that  the  power  of  the  D.  C.  City  Council  to  make 
laws  is  severedsle  from  the  congressional  review  of  those  laws  will  find 
little  comfort  in  the  legislative  history  of  the  enactment  of  Home  Rule 
legislation,  and  will  find  that  issue  further  complicated  by  a  specific 
constitutional  requirement  that  Congress  "exercise  exclusive  Legislation  in 
all  Cases  whatsoever,  over  such  District  ..." 

Limited  effect  on  severable  delegations 

Mr.  Chairman,  undoubtedly,  some  cases  will  be  discovered  where  it  will 
be  possible  to  find  delegations  severable  from  the  congressional  review 
mechanism  applicable  to  determination  under  the  delegation.   But,  even  in 
such  cases,  the  effect  of  such  shifts  of  power  are  likely  to  be  smaller  than 
expected. 

A  clear  example  would  be  the  Federal  Trade  Commission.  The  severability 
of  a  veto,  adopted  in  the  context  of  a  routine  1980  authorization,  for  an 
agency  established  in  1914,  left  little  doubt  that  congressional  authority 
to  overrule  regulations  of  the  Federal  Trade  Commission  was  voided  by  Chadha, 
as  the  Court  confirmed  in  its  summary  decision  on  that  matter. 

But,  neither,  is  there  any  question  that  the  eJsility  of  the  Commission 
to  issue  rules  at  all,  and  indeed  the  very  existence  of  the  FTC  beyond 
September  30th  depends  entirely  on  the  enactment  of  a  pending  authorization 
to  which  any  change  in  the  Federal  Trade  Act  is  probably  germane. 
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Likewise,  the  Nuclear  Waste  bill,  adopted  last  year,  authorized  the 
Secretary  of  Energy  to  fix  a  tax  on  nuclear  generation  of  electricity  to  be 
placed  in  a  trust  fund  for  the  development  of  a  nuclear  waste  repository, 
subject  to  an  legislative  veto.  During  consideration  of  that  bill,  an  amend- 
ment was  adopted  which  required  Congress  to  act  by  law,  rather  than  a  veto, 
to  overturn  state  objections  to  siting  decisions;  the  legislative  history  of 
the  bill  confirms  that  this  change  was  made  in  response  to  constitutional 
reservations  about  the  veto.  That  history,  combined  with  an  unequivocal 
severability  clause,  *ri.ll  probably  permit  the  tax  to  stand  without  congres- 
sional review.  But,  although  the  delegation  of  taxing  powers  to  the  executive 
Is  an  extraordinary  precedent,  I  an  inclined  to  believe  that  Congress  will 
find  it  has  lost  rather  little  power.  The  executive  wins  freewheeling 
authority  to  tax  utilities  and  deposit  the  proceeds  In  a  trust  fund."  But  any 
expenditure  from  that  fund  remains  totally  subject  to  the  congressional 
authorization  and  appropriation  process,  and  to  any  requirements  —  including 
alterations  in  the  tax  —  tihlch  Congress  may  chose  to  place  in  such  bills. 

RESPONSES  TO  CHADHA 
Mr.  Chairman,  in  fashioning  institutional  remedies  to  the  current  situa- 
tion, I  would  hope  that  all  branches  of  government  have  registered  a  valuable 
lesson  to  be  learned  from  Chadha .  The  process  of  government  is  —  and  quite 
legitimately  —  a  political  one.  And  the  Nation  is  best  served  when  that 
process  is  allowed  to  work,  even  with  some  tensions,  with  flexibility  and  a 
fair  regard  by  each  branch  for  the  legitimate  role  of  the  others. 

Throughout  their  history,  the  appropriations  committees  have  handled 
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routine  adjustments  during  a  fiscal  year  through  a  process  known  as  repro- 
gr2k]nmings.  The  system  is  clearly  not  sanctioned  by  the  Chadha  decision,  but 
that  doesn't  matter  because  the  system  is  beyond  the  reach  of  the  courts  as 
long  as  both  branches  operate  in  good  faith.  Slightly  simplified,  the  process 
is  that,  if  the  Administration  wants  to  transfer  money  from  one  purpose  to  a 
related  one  within  the  same  appropriation,  a  letter  is  sent  to  the  relevent 
subcommittees  of  the  House  and  Senate  Appropriation  Committees.  The  commmit- 
tees  vote  on  the  matter  and  the  Administration  abides  by  the  decision.  The 
committees  are  aware  that  the  Administration  is  under  no  statutory  obligation 
to  comply  with  arbitrary  instructions  and  the  Administration  is  aware  that 
appropriations  run  for  only  a  year  and  are  usually  revised  to  reflect  any 
difficulties  the  committees  have  noted  during  the  prior  appropriation. 

But  there  is  no  rule  of  Congress  nor  any  federal  law  on  the  subject  for 
any  court  to  review.  It  is  simply  an  accommodation  based  on  restraint  and 
a  decent  respect  by  each  branch  for  the  responsibilities  and  privileges  of 
the  other. 

Where  understood  practices  and  comities  between  the  branches  are  stretched 
beyond  their  understood  terms,  the  branch  damaged  must  be  expected  to  respond 
with  all  the  powers  within  its  reach.  The  survival  of  our  constitutional 
system  requires  that  self-defense. 

Presidential  impoundment  powers  had  actually  proven  useful  tools  for 
fiscal  flexibility  which  served  the  purposes  of  both  branches  for  a  genera- 
tion, under  a  variety  of  Democratic  and  Republican  Presidents  and  Democratic 
and  Republican  congressional  chambers.  But,  President  Nixon  dramatically 
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abused  the  system.  Indeed  it  is  not  unreasonable  to  characterize  his  actions 
as  an  attempt  to  use  impoundment  to  give  the  Presidency  something  the  Consti- 
tution had  deliberately  denied  it  —  an  item  veto  of  appropriations.  In  1974, 
Congress  responded  to  the  constitutional  threat  by  extinguishing  impoundment 
powers  and  replacing  it  with  the  comparatively  cumbersome  congressional 
budget  process. 

The  development  of  the  War  Powers  Resolution  is  a  case  of  obviously 
similar  retrenchment  of  an  informal  system  stretched  too  far. 

The  legislative  veto,  likewise,  proved  a  useful  and  effective  tool  to 
both  branches  to  provide  comparable  administrative  and  regulatory  flexibility. 
But  the  zealousness  with  which  Congress  attempted  to  toss  it  onto  a  variety 
of  laws  began  to  shift  the  constitutional  balance  in  such  a  manner  that  the 
Supreme  Court  was  forced  to  rule  more  sweepingly  than  it  might  have  wanted, 
on  an  issue  I  suspect  it  would  have  preferred  not  to  address  at  all.   Indeed, 
the  record  is  rather  clear  that  in  1978  the  Supreme  Court  "ducked"  a  case 
that  presented  an  opportunity  to  rule  on  the  identical  issues  posed  by  the 
Chadha  case. 

I  eun  not  distraught  over  the  current  situation,  for  rezisons  I  think  I 
have  outlined  clearly.  But,  as  we  survey  the  results  of  the  Chadha  decision, 
it  is  rather  clear  that  the  courts'  attempts  to  side-step  the  issue  in  pre- 
vious years  was  wise  and  that  the  interests  of  neither  the  President  nor 
Congress  have  been  advanced  by  this  definitive  constitutional  resolution  of 
the  issues. 
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The  immediate  task,  Mr.  Chairman,  involves  all  three  branches  and  will 
be  facilitiated  by  the  greatest  possible  caution  and  restraint  by  each. 

No  single  committee  of  Congress  can  undertake  these  next  steps.  They 
involve  the  entire  institution  and  I  am  aware  of  no  committee  which  does  not 
have  some  law  within  its  jurisdiction  touched  by  Chadha .  It  is  not  necessary 
that  all  these  laws  be  repealed  or  modified  by  Congress,  nor  that  most  of 
them  become  subject  to  judicial  rulings. 

In  some  cases,  resolution  will  be  forced  on  Congress.   For  example,  at 
some  point  an  individual  will  appear  before  the  District  of  Columbia  courts, 
charged  with  a  matter  which  would  not  be  a  crime  save  that  the  previous  Con- 
gress overturned  a  revision  of  certain  D.  C.  criminal  ordinance.  The  in- 
dividual's attorneys  will  argue  his  case  on  constitutional  grounds.  Under 
Chadha ,  the  congressional  review  mechanism  is  likely  to  fall,  although  there 
are  constitutional  peculiarities  unique  to  that  veto  which  could  separate 
the  case.  Whether  the  courts  strike  down  only  the  veto  or  the  entire  Home 
Rule  delegation,  the  Committee  on  the  District  of  Columbia  will  face  a  in- 
escapable responsibility  to  fashion  a  legislative  remedy. 

Other  vetoes  will  never  be  tested.  The  courts  cannot  rule  hvpothetically 
and  issues  must  actually  exist  to  be  tested.  We  could  hardly  dispatch  an 
ambassador-at-large.  to  obtain  the  consent  of  some  nation  to  an  invasion  be- 
cause our  government  needs  to  bring  a  test  case  of  the  War  Powers  Resolution. 

So,  although  it  is  not  wholely  satisfactory,  we  have  to  face  the  fact 
that  we  know  as  much  today  as  we  probably  will  ever  know  about  the  status 
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of  the  War  Powers  Resolution.  It  is  unlikely  that  the  Committee  on  Foreign 
Affairs  will  be  able  to  fashion  a  revision  of  the  law  within  the  terms  of 
Chadha ,  but  it  is  obviously  required  that  the  matter  be  examined. 

Informal  alternatives 


In  many  cases,  a  decision  will  be  made  deliberately  to  avoid  any 
clarification.  It  is  possible  that  Congress  and  the  President  will  simply  de- 
cide, for  example,  to  observe  all  the  procedures  of  title  X  of  the  Congres- 
sional Budget  and  Impoundment  Control  Act,  as  a  political  accommodation.  As 
I  have  stated,  I  expect  that  the  congressional  review  of  deferrals  under 
title  X  would  be  struck  down  under  the  Chadha  decision.  But  the  non- 
severability  of  Presidential  deferral  authority  is  sufficiently  clear  that 
neither  branch  has  any  incentive  to  test  the  law.  So  long  as  both  branches 
operate  with  some  comity,  and  avoid  any  effort  to  use  the  deferral  section 
to  deal  entitlements,  I  am  inclined  to  doubt  that  their  accommodation  can 
ever  come  within  reach  of  the  courts. 

Similar  determinations  to  seek  no  judicial  resolution,  and  to  siroplv 
abide  by  the  terms  of  statutes  of  doubtful  constitutionality,  may  turn  out 
to  be  an  appropriate  response  in  many  other  cases.  Various  "project  authoriza- 
tion" powers  exercised  by  the  public  works  committees  of  each  House,  and  simi- 
lar fiscal  controls  exercised  by  other  committees,  have  worked  efficiently 
over  the  years  and  there  is  little  reason  to  abandon  them. 

But,  even  in  cases  in  which  it  is  determined  to  leave  a  matter  undecided, 
it  is  important  that  even  that  decision  be  reached  as  the  result  of  careful 
committee  review. 
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Review  of   veto   laws   and  bills 

Mr.   Chairman,    I  hope   that  each  committee   of   the  House  will  promptly 
begin  a  review  of  all  of   the  laws  within  its  jurisdiction   touched  by  the 
court  decision  to  clarify   these  issues.   In  addition,    I  would  strongly  urge 
committees   to  review  pending  legislation  very  carefully.  The  Chadha  decision 
is  unequivocal  and  puts  Congress  on  clear  public  notice  of  how  the  federal 
judiciary  will  rule  in  these  matters.   An  argument  of  nonseverability  will  be 
very  difficult  to  sustain  in  the  case  of  any  delegation,   which  involves   a 
suspect  review  mechanism,   enacted  subsequently  to  the  Supreme  Court  ruling. 

INSTITOTIONAL   RESPONSES 
In  addition  to  these  individual  statutory  and  legislative  reviews,    I 
expect  that  the  subcommittees   of  the  Committee  on  Rules,   will  initiate 
hearings  immediately  after  the  August  recess   to  study  some  of  the  broader 
institutional  issues   posed  by  the  Chadha  decision. 

Personally,    Mr.  Chairman,    I  think  Congress  should  reserve  judgement  on 
these  institutional  responses   pending  a  substantial  process  of   information 
gathering  along  the   lines  of  my  subcommittee  hearings  and  the  ones  being 
conducted  here  today.   However,   it  might  be  appropriate  to  comment  on  some  of 
the  propositions  that  are   likely  to  be  discussed: 

Constitutional  amendment 

When  any  proposition  is  declared  unconstitutional,    the  first  response 
naturally  will  be   to  examine  the  possibility  of  a  constitutional  amendment. 

As   a  matter  purely  of   arithmetic,    this   approach   seems   possible;    certainly 
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the  veto  has  always  enjoyed  two-thirds  support  in  each  House  and  nearly 
three-quarters  of  the  states  vest  similar  powers  in  their  legislatures. 

But  I  suspect  that  efforts  to  draft  a  workable  proposal  will  prove  im- 
possible. The  one  resolution  (H.  J.  Res.  313)  which  has  been  introduced,  for 
exajnple,  is  limited  in  its  applicablity  to  regulations.  That  approach  would 
resolve  the  issue  that  has  presented  Congress  with  the  least  difficulty,  with- 
out resolving  the  more  sensitive  and  difficult  issues  raised  by  war  powers, 
national  emergencies,  export  controls,  and  other  executive  actions.  If  an 
attempt  is  made  to  broaden  it,  a  constitutional  amendment  would  move  directly 
against  the  heart  of  the  Constitution,  the  separation  of  powers  doctrine.  If 
an  attempt  is  made  to  narrow  it,  we  are  faced  with  the  difficulty  of  consti- 
tutionally defining  the  term  regulations. 

I  think  that  a  constitutional  amendment  will  prove  impossible,  if  only 
because  no  one  will  be  able  to  find  a  satisfactory  manner  in  which  one  can  be 
drafted. 

Statutory  nullification  and  approval 

By  focusing  so  strongly  on  the  presentation  clause  in  Chadha ,  the  Coxirt 
appeared  to  be  pointing  the  way  toward  joint  resolutions,  submitted  to  the 
President  in  the  same  manner  as  bills,  as  a  constitutional  alternative  to  the 
traditional  legislative  veto. 

Selecting  between  the  use  of  approval  or  disapproval  resolutions,  how- 
ever, raises  difficult  questions  of  political  balance. 

Joint  resolutions  of  disapproval,  if  they  pertain  to  actions  which  the 
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President   is    likely   to  seek   to  uphold,    shift  the  balance   of   power  dramatically 
by  delegating  powers  of  a  legislative  character  and  then  leaving  the  Congress 
able   to  influence   those  legislative  actions   only  by  majorities   sufficient  to 
override  a  Presidential  veto. 

I  would  cite  the  authorization,   appropriation  and  impoundment  process 
as  a  clear  ex£unple  of  a  case  in  which  such  an  arrangement  would  be  a  matter 
of  poor  policy.   The  funding  process  of  government  is   that  funds  are  authorized 
by  law  and  then  appropriated  in  a  subsequent  Act.   Title  X  of  the  Congressional 
Budget  and  Impoundment  Control  Act  provides  authority  for  the  President  to 
propose   to  defer  spending,    subject  to  nullification  by  a  one-House  veto.   If 
that  system  needs   to  be  revised,    I   think  Congress  should  hesitate  before  it 
considers  a  system  that  would  require  it  to  pass  three  laws    to  get  money 
spent . 

But,    in  the  case  of   regulations  of   some  independent  agencies    (over  which 
the  President  may  have   even  less  control  than  Congress)   statutory  nullifica- 
tion may  sometimes  prove  appropriate.   In  many  cases.  Congress  and  the  Pres  - 
ident  are  likely  to  be  in  agreement  about  a   rule. 

Joint  resolutions  of  approval,  on  the  other  hand,  retain  significant 
policy  powers  in  the  Congress,  but  could  lead  Congress  toward  further  and 
dangerous  involvement  in  the  smallest  details  of  national  government. 

Political  factors,    in  the  long  run,   will  tend   to  work  against  the  joint 
resolution  of  approval,    particularly  as  a  tool  of   regulatory  oversight.   Inter- 
ests  subject  to   federal  regulation,   have   found  the  legislative  veto  attractive. 
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over  the  years.  They  get  a  full  shot  at  lobbying  their  position  through  the 
regulatory  process.  If  they  win,  the  matter  is  resolved  to  their  satisfaction; 
if  they  lose,  they  can  move  on  without  prejudice  to  seek  a  resolution  of  dis- 
approval, if  the  rule  is  subject  to  legislative  veto.  Again,  if  they  win, 
their  victory  is  absolute.  But,  if  they  lose,  the  statute  customarily  carries 
a  provision  indicating  that  congressional  inaction  on,  or  even  rejection  of, 
a  resolution  of  disapproval  has  no  meaning;  so  they  open  their  third  fight  in 
the  courts  on  a  relatively  equal  footing.  Even  before  Chadha ,  the  legal  com- 
munity was  beginning  to  have  qualms  sOsout  the  veto,  as  both  the  appeals  court  in 
this  circuit  and  the  Supreme  Court  began  to  ignore  this  disclaimer  and  note 
congressional  inaction  under  veto  laws  in  certain  rulings.  But  a  joint  reso- 
lution of  approval  goes  even  further .  To  the  extent  that  it  enacts  a  regula- 
tion into  law,  it  shelters  the  regulation  from  many  of  the  judicial  challenges 
it  might  overwise  face.  Forced  to  chose  between  Congress  and  the  courts  as 
the  forums  for  appeal  of  rules,  regulated  communities  may  not  decide  that 
Capitol  Hill  is  the  arena  in  which  they  chose  to  fight. 

I  can  imagine  certain  emergency  powers,  like  exercises  under  the  War 
Powers  Resolution,  for  which  joint  resolutions  of  approval  might  be  appro- 
priate solutions  to  the  issues  posed  by  Chadha . 

But,  in  most  cases,  I  would  caution  against  such  an  approach.  As 
traditionally  drafted,  legislative  vetoes  laws  have  served  not  only  as  a 
limitation  on  agency  exercises  but,  also,  as  rules  of  Congress  to  limit 
congressional  review  of  those  exercises.  My  greatest  criticism  of  the  veto  is 
that  it  has  locked  Congress  into  "yes  or  no"  responses  to  delicate  and  com- 
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plicated   issues.   The   rebuttal   to  my   position,    obviously  has   been  that  the 
matter   is   placed  before   Congress    in  a   form  that  it  can  only  approve  or   dis- 
approve by  concurrent  resolution;    to  improve  it,   we  would  have  to  act  by 
statute.   Now  that  the   courts  have   made  clear   that  we   only  can   act  by  statute, 
anyway,    all  arguments   for   the  rules    of    the  House   that  customarily  attach    to 
vetoes   disappear. 

Although  there  are  precedents   that  indicate  it  has   not  always  been  so, 
the  President's  right   to  propose   legislation   is   undoubted  in   the  modern 
practice.      And  the  authority  of   Congress   to  respond   legislatively   to  such   a 
communication  is   equally   undoubted.    To   pass   a   law  authorizing  the   executive 
to  issue   a   rule   or  make   any  other  proposal  and   to  say  Congress   can  pass   a 
joint  resolution  enacting   the   recommendation,    is   a   self-evident  restatement 
of    the  Constitution.    So  what  is    the  point   of   bothering   to  write  such   laws? 
If   they   follow  the   traditional  form  of  previous  legislative  vetoes,   the  answer 
would  be   to  impose  a  form  of    "closed   rule"   on   congressional  action   on   the 
recommendation. 

The  House  would  be  unlikley   to  adopt  a   closed   rule   on  a  bill  yet   to  be 
written  by  one   of   its  committees.    And  it   ought  be   even   more   hesitant    to 
write  into  law  a  closed  rule   to  allow  entities   outside  of  Congress   to  pro- 
pose classes   of   law  over  which  Congress   surrenders   its    traditional  powers    to 
consider  and  perfect. 

In  the  short  run,   however,    both  joint  resolutions   of   approval  and  of 
disapproval  will  be  popular  and   the   choice  between   them  will  pose   difficult 
questions   for  the  Congress.   When  the  House  considered  the  authorization  for 
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the  Consumer  Product  Safety  Commission  (H.  R.  2668)  it  faced  the  first  task 
of  sorting  out  these  options.  An  amendment  providing  for  approval  resolutions 
was  offerred  by  the  gentleman  from  Georgia  (Mr.  Levitas)  and  one  providing 
for  disapproval  resolutions  by  the  subcommittee  chairman,  the  gentleman  from 
California  (Mr.   Weixman).  The  House  provided  a  disquieting  indication  of  how 
ready  it  is  to  face  the  challenges  of  Chadha  by  adopting  both  amendments. 

Severability 

Over  the  years,  it  has  become  almost  customary  to  include  in  Acts  of 
Congress  provisions  known  as  "savings  provisions"  or  "severability  clauses." 
In  light  of  the  three  recent  Supreme  Court  decisions  on  the  veto,  it  seems 
rather  clear  that  this  has  not  been  an  intelligent  policy. 

If  a  portion  of  a  law  is  held  invalid,  it  should  be  up  to  Congress, 
alone,  to  examine  the  remainder  and  determine  the  extent  to  which  it  wishes 
to  renew  that  matter  and  the  extent  to  which  it  wishes  to  change  it.  Savings 
provisions  are  a  dangerously  open  invitation  to  the  courts  to  assume  that 
legislative  function. 

The  Federal  Trade  Commission  was  established  in  1914;  it  was  given  regu- 
latory powers  in  1974;  and  the  veto  was  added  in  1980.  The  history  strongly 
suggests  severability.  But  the  other  two  cases  decided  by  the  Court  provide 
no  such  history.  The  court  relied  far  to  glibly  on  the  presence  of  a  savings 
provision  in  the  ruling  in  Chadha  in  which  it  decided  to  hold  component  sub- 
sections of  a  coherent,  linked  section  severable  from  each  other.  As  Justice 
VJhite  noted  in  dissent,  "Surely,  Congress  would  want  the  naturalization  pro- 
visions of  the  Act  to  be  severable  from  the  deportation  section.  But  this 
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does  not  support  preserving  §244  [the  provision  which  authorizes  the  Attorney 
General  to  suspend  certain  deportations]  without  legislative  veto  ..." 

It  is  possible  that  the  Committee  on  Rules  should  propose  a  rule  of  the 
House  which  prohibits  savings  clauses,  places  limitations  on  their  use,  or, 
at  least,  impose  substantial  reporting  requirements  on  committees  which  wish 
to  propose  them.  Indeed,  it  might  be  suggested  that,  in  some  cases,  committees 
should  be  required  to  consider  the  possibility  of  "non  severability"  clauses, 
so  that  the  courts  and  Congress  are  both  required  to  review  laws  in  their 
totality. 

Delegations 

The  modern  administrative  state  has    required  substantial   delegation  of 
legislative   powers    to  the   executive.    And   the    legislative   veto  has  been  an 
entirely  understandable   response   to  the   imbalance    that  has    caused.    In   the 
absence   of    the   legislative   veto.    Congress   is   going  to  have   to   examine   those 
delegations   it  has    already  made   and   those   it  proposed   to  mzOce  with   considerably 
more  caution. 

One  of    the  matters    I  would  expect  my   subcommittee   to   review  is    the  pos- 
sibility that  the   rules   of   the   House  might  impose  requirements  on  committees, 
in  handling  bills   authorizing  delegations    of   a   legislative  character,    to  re- 
port  in   some  detail   to  the   House  on  the  need   for   doing  so  and   the   committee's 
intent   in  how  those  authorities   will  be  used. 

Regulatory  Reform  and   the   Bumpers   Amendment 

The   area   of   response   to  Chadha  which    lies  within   the   jurisdiction   of    the 
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Committee  on  the  Judiciary  is   the  matter  of  regulatory  reform,    and  the  always 
controversial  proposition  which   accompamies  it  —  the  Bumper  amendment.   I 
would  urge   this  committee  to  act  with  considerable   caution  and  little  speed 
on  such  a  response. 

Most  regulatory  reform  proposals   are   designed  to  increase   the  powers 
of  the  President  or  the  courts  over  the  regulatory  process.    In  the  wake  of 
the  Chadha  decision,   which  clearly  weakens   congressional  authority  over 
regulation   in  comparison   to   the   other  branches,    I   think  Congress   should  be 
reluctant  to  heap  new  regulatory  powers   on  these  other  branches. 

I  do  not  dispute  the  need  for  regulatory  reform.   But  I   think  Congress 
needs    to  make   some   important   institutional  responses    to  Chadha   before   it 
will  be  appropriate   to  proceed  with  regulatory  reform  proposals,    particularly 
those  which  increase  Presidential  and  OMB  control  over  rulemaking,    without 
appropriate  congressional  authorities   to  balance  those  review  powers. 

The  proposal,    known   as    the   Bumpers   aimendment,    to  allow   the  courts   of 
the  United   States    to   independently  review  regulations,    seems    to  present 
little  merit  at  this   point.   The  Chadha  decisions,   and  a  number  of  rulings 
in  the  regulatory  area,    make  it  clear  that  the  courts  already  have  rather 
more  power  over  regulatory  affairs   than  is   probably  appropriate. 

I  would  strongly  urge  this  committee,    in  weighing  the  Bumpers  amend- 
ment,   to  realize   that  the   the  most  compelling  separation  of   powers  dangei 
that   faces   this  country  does  not  concern   the    "unelected   bureaucrats."   We've 
done  fairly  well  in  dealing  with  the  federal  bureaucrary  and  have  adequate 
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legislative  powers  in  reserve  to  redress  any  grevience  which  may  arise  there. 
But,  we  are  today  confronted  with  a  federal  judiciary,  which  has  shown  little 
reluctance  to  move  forcefully  in  areas  heretofore  assumed  to  be  of  a  legisla- 
tive character.  And  Congress  would  be  ill-advised  to  expand  those  powers  over 
regulation,  pending  some  very  serious  thought  about  the  current  balance  of 
powers  between  the  branches. 

I  might  comment,  in  passing,  on  a  modified  form  of  the  Bumpers  amendment 
that  is  likley  to  be  presented  to  this  committee.  There  has  been  discussion 
of  possible  legislation  to  provide  that,  if  Congress  disapproved  a  rule  by 
concurrent  resolution,  the  rule  would  go  into  effect  but  that  congressional 
action  would  "create  a  legally  rebuttable  presumption  that  the  regulations 
are  ultra  vires  ..."  Biis  proposal  would  also  grant  Congress  and  its 
Members  standing  to  challenge  such  a  rule.  This  is  substantially  similar  to 
a  proposition  I  have  put  forward  in  the  past  (H.  R.  1,  97th  Congress;  i5207(c)). 
This  is  the  method  by  which  legislative  review  of  regulations  is  conducted  bv 
the  .State  of  Iowa,  and  their  regulatory  review  committee  is  satisfied  that  it 
has  worked  as  well  as  the  customary  legislative  vetoes  emploved  by  other 
state  legislatures. 

nevertheless,  I  do  not  propose  to  put  that  matter  forward  again.  The 
courts  would  be  free  to  accept  the  shift  in  presumption  of  validity  or  to 
reject  it  as  a  post-enactment  history.  And,  to  the  extent  they  could  chose 
irtiich  course  to  follow,  in  any  particular  case,  this  proposal  is  more  likely 
to  enhance  the  powers  of  judiciary  than  of  Congress.  Nevertheless,  it  is  a 
proposition  that  warrants  committee  scrutiny,  if  other  Members  now  wish  to 
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put  it  forward. 

Oversight 

In  the  last  two  Congresses,    the  Committee  on  Rules   and  the  Committee  on 
the  Judiciary  have  dealt  with  the  issue  of  regulatory  reform  from  very 
different  perspectives   of  what  the  real  problems  are,   much   less   their  solu- 
tions.  I  am  hopeful  that  the  Chadha  decision  has  created  a  climate  in  which 
the  linked  issues  of   regulatory  reform  and  congressional  reform  can  be 
addressed  in  a  more  coordinated  fashion. 

It  continues   to  be  my  contention  that  the  root  source  of  most  complaints 
about  the   regulatory  process   lies    in  the   statutes   which  govern   the   agencies 
and  the  manner  in  v^ich  Congress  writes   those   laws.   And  any  regulatory  reform 
proposal  that  does  not  address   the  need  for  major  structural  changes   in  con- 
gressional oversight  and  lawmaking  is  doomed  to  failure.    In  the   last  Con- 
gress,  I  put  forward  H.   R.    1 ,   as   a   vehicle  by  which  the   two  committees  could 
conduct  a  coordinated  review  of   administrative,    congressional,   and  judicial 
aspects  of  regulatory  reform. 

The  central  aspect  of   H.   R,    1 ,    from  the  vantage  point  of   the  Committee  on 

Rules,    was   the  proposal  for  the  establishment  of  a   select  committee   to  re- 
I 

view  all  federal  agency  rulemaking.   The  proposal  was   a  modification  of   orior 

recommendations  by  the  gentleman  from  Ohio    (Mr.   Kindness)   who  had  put  forward" 

il       a  bill    (H.    R.    14222,    95th  Congress)    to  establish  a  joint  committee   to  conduct 

such  reviews. 

H.   R.    1    would  have  established  a  select  committee  with  broad  authority 
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to  review  proposed  and  existing  federal  agency  rules,  which  would  enable  tae 
House  to  address  the  most  fundamental  complaints  about  regulation  (conflict, 
duplication,  and  overlap)  in  a  manner  not  possible  under  the  existing  com- 
mittee structure.  The  majority  of  state  legislatures  and  all  national  legis- 
latures, which  have  legislative  review  laws,  have  found  it  appropriate  to 
establish  specific  committees  for  this  purpose. 

The  bill  authorized  the  committee  to  report  to  the  House  joint  resolu- 
tions to  disapprove  pending  rules.  Although  a  majority  of  House  preferred  the 
convenience  of  one  or  two  House  vetoes.  Congress  is  on  clear  notice,  under 
Chadha,  that  it  has  to  act  by  joint  resolution.  To  the  extent  that  a  joint 
resolution  may  be  perceived  as  a  weaJier  tool,  I  would  think  Congress  would 
seek  to  establish  a  stronger  "handle"  to  operate  that  tool.  So  this  proposal 
would  appear  to  be  more  attractive  in  the  wake  of  Chadha .  If  that  perception 
is  now  shared  by  the  other  body,  I  would  have  no  objection  to  returning  to 
the  earlier  recommendation  of  the  gentleman  from  Ohio  for  a  joint  committee. 

The  most  serious  internal  objection  to  the  select  or  joint  committee 
approach  would  concern  the  jurisdiction  of  standing  committees.  But,  based  on 
my  committee's  examination  of  the  practice  of  other  legislatures,  I  would 
expect  that  such  a  committee  would  recommend  minor  regulatory  improvements  to 
the  agencies,  and  legislative  improvements  to  the  standing  committees,  to 
minimize  conflict,  duplication,  and  overlap,  far  more  often  than  it  would 
report  disapproval  resolutions. 

SUMMARY 
Mr.  Chairman,  the  genius  of  our  constitutional  system  is  that  the 
Presidency,  the  Congress,  and  the  Courts  will  always  exist  and  have  to  work 
together.  In  the  resolution  of  any  confrontation,  even  one  as  sweeping  as 
Chadha ,  the  question  is  whether  the  three,  in  reaching  accommodations  that 
replace  the  veto,  have  learned  the  lessons  of  recent  history  and  can  apply 
them  with  comity  and  with  common  sense. 
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Mr.  Boucher.  Thank  you  very  much,  Congressman  Moakley.  You 
honor  us  with  your  presence  here  today  and  we  appreciate  your 
statement. 

During  the  course  of  your  testimony,  the  subcommittee  chairman 
entered  the  room  and  before  propounding  my  questions,  I  would 
like  to  call  on  him. 

Mr.  Hall  [presiding].  It  is  a  pleasure  to  have  you  here,  Joe.  Are 
you  convinced  that  the  Congress  needs  to  develop  new  mechanisms 
to  improve  oversight  of  agency  rulemaking'? 

Mr.  Moakley.  Yes;  I  think  that  the  legislative  veto  of  course  as 
you  know  was  a  very  much  sought  after  vehicle  by  many  members 
because  of  their  frustration  with  the  executive  or  independent 
agencies.  I  think  we  need  some  kind  of  oversight.  I  just  think  this 
might  be  the  time  to  set  up  a  select  committee,  probably  made  up 
of  committee  members  of  those  committees  that  have  jurisdiction 
over  a  lot  of  the  regulatory  agencies,  and  not  to  interact  with  rules 
in  a  guillotine  fashion,  either  yes  or  no,  but  as  Mr.  Boucher  sug- 
gested, to  help  them  make  their  rules  and  regulations. 

In  the  past,  as  you  know,  Mr.  Chairman,  many  of  the  reasons 
that  the  Congress  was  so  vague  about  the  legislation  we  passed  is 
because  if  they  were  more  specific,  they  couldn't  get  it  passed.  So 
we  make  it  vague,  send  it  down  to  a  bureau  which  really  doesn't 
know  what  the  legislative  intent  was,  and  then  we  get  upset  when 
they  do  something,  propose  a  regulation  that  is  not  really  what  the 
people  on  the  committee  wanted. 

Mr.  Hall.  That  brings  up  another  question.  Much  legislation  is 
passed  here  that  is  very  broad,  broad  in  scope.  In  your  statement  at 
the  top  of  page  24  you  speak  of  the  Bumpers  amendment,  and  you 
state,  "But  we  are  today  confronted  with  a  Federal  judiciary  which 
has  shown  little  reluctance  to  move  forcefully  in  areas  heretofore 
asssumed  to  be  of  a  legislative  character." 

Don't  you  believe  the  courts  have  found  it  necessary  to  move  into 
those  areas  because  we  have  passed  laws  that  were  not  specific 
enough  that  they  could  understand,  and  certainly  when  it  gets  to 
court,  they  look  at  the  legislative  history,  what  our  intent  was, 
which  is  not  always  the  best  thing  to  look  to. 

Don't  you  think  it  will  be  necessary  that  the  Congress  in  passing 
laws  after  Chadha,  that  we  are  going  to  have  to  strap  these  laws 
with  more  specificity,  rather  than  just  let  something  go  out  that  is 
rather  broad  in  scope? 

Mr.  Moakley.  The  chairman  is  absolutely  correct.  We  in  the  past 
have  been  too  vague,  too  nebulous,  just  pass  it  to  get  it  out,  hoping 
the  regulatory  agency  would  put  regulations  in  that  would  take  my 
side  or  your  side,  whoever's  side,  into  account.  We  have  to  be  more 
specific,  so  it  makes  for  stronger  legislation  coming  out  of  the  Con- 
gress and  it  puts  the  regulatory  agencies,  on  better  notice  of  exact- 
ly what  Congress  was  talking  about  and  what  the  legislation  really 
mean. 

You  are  right,  we  have  to  be  more  specific  when  we  report  out 
our  legislation. 

Mr.  Hall.  We  had  a  prior  witness  who  suggested  that  a  select 
committee  under  the  direction  of  the  Rules  Committee  should  be 
appointed  to  examine  the  institutional  issues  raised  by  the  Chadha 
decision. 

What  is  your  comment  on  that? 

Mr.  Moakley.  I  think  that  wouldn't  be  a  bad  idea.  I  think  maybe 
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we  should  look  it  over.  But  I  am  not  one  who  feels  that  Chadha 
automatically  throws  all  of  those  300  laws  that  have  legislative 
vetoes  in  them  helter-skelter.  Many  of  them  will  never  be  tried  or 
tested.  But  Chadha  does  say  the  accommodations  that  brought  the 
legislative  veto  into  being  some  50  years  ago,  so  that  we  would 
have  more  flexibility,  giving  the  President  a  little  power,  giving  the 
Congress  a  right  to  oversee  it,  is  not  the  way  to  go  any  more. 

I  think  we  have  to  be  more  specific  and  take  a  close  look  at  some 
of  the  bills.  The  appropriations  bills  and  especially  the  impound- 
ments are  going  to  have  to  be  looked  at  more  closely.  But  I  think 
the  Rules  Committee  intends  to  have  hearings  and  look  into  some 
of  the  issues  that  are  raised  by  the  Chadha  decision. 

Mr.  Hall.  Thank  you,  Joe.  We  appreciate  your  being  here.  Mr. 
Kindness. 

Mr.  Kindness.  Mr.  Moakley,  we  are  very  appreciative  of  your 
statement  here  today  and  your  interest  in  this  subject  over  a 
period  of  time  has  been  valuable  background  for  what  now  appears 
to  be  the  time  for  action. 

Sometimes  the  preparation  of  such  matters  is  very  worthwhile. 
Patience,  however,  is  not  always 

Mr.  Moakley.  I  can  remember  speaking  with  the  gentleman 
from  Ohio  on  this  matter  a  couple  of  years  ago  when  we  had  some 
real  concerns  over  what  the  Supreme  Court  might  do.  I  hate  to  say 
we  told  you  so.  But  I  think  really  when  the  Supreme  Court  looked 
at  some  of  the  proposals  for  generic  legislative  vetoes,  so  we  in 
effect  have  complete  overview  of  the  7,000  regulations  coming  out, 
they  said  we  just  can't  handle  that,  we  have  to  step  in  and  let  Con- 
gress know  that. 

Mr.  Kindness.  I  don't  really  have  any  questions  in  detail  today, 
but  I  would  look  forward  to  the  opportunity  to  continue  the  ex- 
change that  has  developed  over  the  last  few  years.  There  is,  as  you 
indicate,  a  need  for  interaction  between  your  committee,  the  Rules 
Committee,  and  your  subcommittee  in  particular  and  this  subcom- 
mittee in  developing  ideas. 

I  certainly,  for  one — and  I  am  sure  the  others  on  the  subcommit- 
tee share  this  feeling — would  like  very  much  to  encourage  that 
kind  of  exchange  and  development  of  concepts  that  might  be  neces- 
sary. 

I  would  comment,  however,  that  the  proposal  of  Mr.  Eckhardt  in 
his  testimony  the  other  day  for  a  task  force  to  examine  this  matter 
under  the  aegis  of  the  Rules  Committee  and  bringing  in  others 
from  the  House  of  Representatives  and  perhaps  beyond  that,  would 
be  very  useful  also. 

I  would  tend  to  encourage  that  concept. 

Mr.  Moakley.  As  I  say,  we  intend  to  have  hearings  right  after 
the  August  recess  in  which  we  will  look  at  many  aspects  of  the  re- 
sults of  Chadha. 

Mr.  Kindness.  Thank  you  very  much. 

Mr.  Moakley.  Thank  you.  I  look  forward  to  working  with  you  in 
the  future  as  we  have  in  the  past. 

Mr.  Boucher.  Thank  you,  Mr.  Moakley,  it  has  been  a  pleasure 
having  you  with  us  today.  I  believe  that  concludes  the  presenta- 
tions before  the  committee  this  morning.  I  would  like  to  thank  the 
other  witnesses  who  testified  today  also. 

[Thereupon,  at  12:10  p.m.,  the  hearing  was  adjourned.] 
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Supplemental  Material  and  Testimony  Relating  to  the  Supreme  Court 

Decision  in  INS  v.  Chadha 

On  July  13,  1983,  the  Subcommittee  on  Administrative  Law  and  Governmental 
Relations  held  a  hearing  on  H.R.  2327,  the  Regulatory  Reform  Act  of  1983.  This 
hearing  was  one  of  eleven  hearings  on  general  regulatory  reform  legislation. 

The  focus  of  the  July  13  hearing  was  the  regulatory  activities  of  the  Federal 
Trade  Commission  and  the  Consumer  Product  Safety  Commission.  Because  the  deci- 
sion in  the  Chadha  case  had  been  quickly  followed  by  action  in  the  House  of  Repre- 
sentatives to  deal  with  legislative  veto  in  the  context  of  the  Consumer  Product 
Safety  Commission,  (Amendments  to  H.R.  2668,  the  Consumer  Product  Safety 
Amendments  of  1983,  Congressional  Record  June  29,  1983,  H4758  et.  seq.),  a  large 
portion  of  this  hearing  focused  on  the  legal  and  practical  issues  involved  in  legisla- 
tive veto  provisions. 

This  appendix  consists  of  those  portions  of  the  hearing  which  address  the  issue  of 
legislative  veto.  Section  1  sets  forth  the  list  of  witnesses  for  the  July  13  hearing; 
Section  2  and  3  respectively  set  forth  those  portions  of  the  written  statements  and 
transcripts  of  the  July  13  hearing  that  address  legislative  veto. 

Section  1:  Witnesses  at  Hearing  on  July  IS,  1983 

Federal  Trade  Commission:  James  C.  Miller,  Chairman;  David  A.  Clanton,  Com- 
missioner; and  Patricia  P.  Bailey,  Commissioner. 

Consumer  Product  Safety  Commission:  Nancy  Harvey  Steorts,  Chairman;  Edith 
Barksdale  Sloan,  Commissioner;  and  Sam  Zagoria,  Commissioner. 

Richard  Leighton,  Attorney. 

Written  Submissions:  Michael  Pertschuk,  Commissioner,  Federal  Trade  Commis- 
sion; Terrence  Scanlon,  Vice  Chairmsm,  Consumer  Product  Safety  Commission. 

Section  2:  Excerpts  of  Written  Statements  From  Hearing  on  July  13,  1983 

Excerpt  From  the  Statement  of  James  C.  Miller,  Chairman,  Federal  Trade 

Commission 

Legislative  veto. — In  view  of  the  Supreme  Court's  recent  decision  declaring  the 
legislative  veto  unconstitutional,  it  may  be  appropriate  to  address  this  particular 
provision  of  H.R.  2327  separately  and  in  more  detail.  As  you  know,  legislative 
vetoes,  affecting  some  two  hundred  laws,  have  covered  a  very  broad  variety  of 
issues.  My  comments  on  legislative  veto  go  only  to  use  of  the  device  for  purposes  of 
providing  legislative  oversight  of  regulatory  agencies.  I  express  no  view  on  their  use 
in  other  areas,  such  as  budget  impoundment  and  foreign  policy. 

As  indicated  earlier,  I  think  the  most  important  long-run  priority  is  for  Congress 
to  review  the  agencies'  organic  statutes.  In  the  meantime,  I  urge  Congress  to  consid- 
er a  modified  veto  mechgmism  that  might  be  csdled  simply,  "regulatory  veto". 

As  you  know,  the  typical  legislative  veto  consists  of  three  parts.  First,  there  is  the 
"la)Tng  on  the  table  requirement.  That  is,  any  regulation  an  agency  promulgates 
does  not  become  effective  for,  say,  90  days,  so  Congress  has  time  to  act.  Second, 
there  are  expedited  procedures  which  could  be  used  to  force  a  veto  resolution  to  the 
floor  of  the  House  and  Senate  for  an  up-or-down  vote  on  the  regulation.  This  is  abso- 
lutely essential,  to  prevent  a  bare  majority  of  the  relevant  congressional  committee, 
or  even  reluctant  chairman,  from  bottling  up  any  veto  initiative. 

Finally,  there  are  provisions  that  raise  bicameral  and  "presentment  clause"  prob- 
lems. In  some  cases  the  veto  resolution  require  action  by  only  one  house  (or  one 
house  in  the  absence  of  offsetting  action  by  the  other  house).  But  the  essence  of  leg- 
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islative  veto  is  final,  determinative  action  by  Congress,  without  Presidential  approv- 
al or  veto  override.  These  are  the  grounds  on  which  the  Supreme  Court  found  the 
legislative  veto  unconstitutional.  Thus,  the  only  changes  necessary  to  make  the  typi- 
cal legislative  veto  constitutional  are  to  provide  for  concurrent  action  by  both  cham- 
bers and  to  include  the  President  in  the  loop.  In  short,  retain  the  delay  provision 
and  the  exp)edited  procedures,  but  turn  the  veto  resolution  into  an  ordinary  law  by 
making  it  a  joint  resolution. 

I  believe  the  approach  just  described  would  give  Congress  breathing  room  to  ad- 
dress each  statute  with  more  precision.  In  comparison  with  the  typical  legislative 
veto,  it  would  afford  Congress  only  slightly  diminished  supervisory  control  over 
agency  excesses.  And,  it  would  allow  the  legislative  work  of  the  regulatory  agencies 
to  move  forward  and  would  relieve  Congress  of  the  avalanche  of  regulatory  propos- 
als that  invariably  would  result  from  any  attempt  to  require  affirmative  approval  of 
every  new  agency  rule. 

In  this  connection,  let  me  leave  you  with  one  final  thought.  Legislative  veto  deals 
with  agency  action  after  it  has  been  taken.  Doesn't  it  make  sense  also  to  try  to  pre- 
vent ill-advised  rulemaking  before  hundreds  of  thousands  of  tax  dollars  are  spent, 
before  millions  of  dollars  in  legal  fees  have  been  run  up — costs  that  are  eventually 
passed  on  to  the  consumer — and  before  your  time  is  spent  considering  a  proposed 
FTC  rule  which  happens  to  be  flawed?  Therefore,  I  propose  that,  in  tandem  with  the 
regulatory  veto  mechanism  just  described.  Congress  consider  amending  the  FTC  Act 
to  require  the  Commission  to  develop  more  explicit,  and  reliable  systematic  evidence 
before  it  promulgates  a  rule. 

H.R.  2970,  our  FTC  reauthorization  bill,  takes  a  step  in  this  direction  by  requiring 
misconduct  to  be  "prevalent"  in  an  industry  before  the  Commission  can  initiate  a 
rulemaking.  But  it  leaves  somewhat  vague  the  explicit  standard  we  are  to  employ  in 
determining  prevalence.  In  my  view,  the  Commission  should  not  rely  simply  upon  a 
handful  of  horrific  hearsay  anecdotes  as  the  basis  for  deciding  whether  or  not  to 
issue  a  rule.  Instead,  a  decision  should  be  based  on  clear,  carefully-developed  evi- 
dence which  demonstrates  that  market  abuse  is  sufficiently  widespread  to  justify 
the  effort. 


Excerpt  From  the  Statement  of  Patricia  P.  Bailey,  Commissioner,  Federal 

Trade  Commission 

Let  me  add  a  general  note  of  caution,  however.  The  Commission's  authority  to 
regulate  entire  industries  through  rules  rather  than  through  case-by-case  prosecu- 
tion has  been  repeatedly  affirmed  by  Congress  and  was  strengthened  in  1974  by  pas- 
sage of  the  Magnuson/Moss-FTC  Improvements  Act.  This  rulemaking  authority  was 
granted  in  large  measure  as  a  response  to  industry  concerns  that  individual  busi- 
nesses engaged  in  conduct  prevalent  on  an  industrjnvide  basis  should  not  be  singled 
out  for  individual  prosecution  by  the  Commission. 

Continued  public  support  for  our  rulemaking  authority  was  revealed  just  this  past 
year  by  the  Louis  Harris  opinion  poll  on  "Consumerism  in  the  Eighties".  That 
survey  showed  that,  while  public  support  for  government  regulation  in  general  has 
declined,  there  is  virtually  no  support  for  rolling  back  or  dismantling  consumer  pro- 
tection regulation.  Unfortunately  for  the  American  consumer,  however,  rulemaking 
at  the  Commission  has  proved  to  be  a  slow,  costly  and  cumbersome  process  to  the 
point  that  very  few  rules  have  been  finally  issued  by  the  Commission  to  date. 

As  I  have  just  suggested,  some  of  this  delay  is  simply  unavoidable  if  the  clearly 
beneficial  effects  of  substantive  and  procedural  due  process  are  to  be  ensured.  Nev- 
ertheless, regulatory  procedure  requires  flexibility  which  respects  traditional  con- 
cerns for  accuracy,  fairness,  and  acceptability,  yet  meets  the  need  for  efficient  ad- 
ministration. Thus  I  urge  you  in  your  consideration  of  this  bill  or  any  other  reap- 
praisal of  the  regulatory  system  to  include  a  critical  examination  of  the  degree  to 
which  proposed  procedural  revisions  may  serve  more  to  hamstring  the  fair  and  ef- 
fective implementation  of  government  regulation  than  to  safeguard  against  the 
threat  of  regulatory  abuse. 

With  that  caveat,  I  will  now  turn  to  an  area  which  is  undoubtedly  of  much  inter- 
est to  the  Committee  members  and  to  all  of  those  who  will  appear  before  you:  The 
legislative  veto.  Let  me  speak  frankly.  The  Supreme  Court's  recent  opinion  regard- 
ing the  legislative  veto  is  of  unmistakable  importance — both  from  where  you  sit  and 
from  where  I  do.  I  understand  the  frustration  and  concern  many  Members  of  Con- 
gress feel  in  the  wake  of  this  momentous  decision  because  it  is  you,  the  elected  offi- 
cials, who  must  answer  directly  to  your  constituents  if  the  perceived  threat  of 
runaway  regulation  is  not  addressed. 
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For  years  now,  Congress  has  been  enacting  statutes  delegating  broad  quasi-legisla- 
tive powers  to  numerous  administrative  agencies,  safe  in  the  knowledge  that  a 
device  dating  back  to  1932  could  be  inserted  in  these  statutes  to  check  and  balance 
what  its  delegates  do  on  a  case-by-case  basis.  Accordingly,  you  must  feel  that  it  is 
your  responsibility  and  also  your  desire,  to  scrutinize  agency  actions  with  perhaps 
greater  care  than  ever  before.  The  legislative  package  which  is  the  subject  of  these 
hearings  clearly  reflects  this  legitimate  concern,  especially  in  the  area  of  the  legisla- 
tive veto. 

There  are,  of  course,  undoubtedly  a  variety  of  Constitutional  alternatives  the  Con- 
gress could  now  turn  to  in  order  to  replace  the  lost  veto  authority.  We  at  the  Com- 
mission have  heard  and  read  about  several  different  approaches  proposed  in  the 
almost  immediate  aftermath  of  the  Court's  decision.  Among  these  is  a  proposal 
which  would  require  an  affirmative  decision  by  both  houses  of  Congress  and  the 
President  before  any  major  regulations  could  take  effect. 

If  you  will  bear  with  me  for  a  moment,  I  would  describe  what  seems  to  me  to  be 
the  probable  consequences  of  adoption  of  an  affirmative  ratification  provision.  First, 
consider  such  a  provision  from  my  perspective.  I  am  a  presidentially-appointed  offi- 
cial, subject  to  congressional  confirmation,  charged  by  the  Congress  with  carrying 
out  the  legislative  goals  it  establishes  for  the  Federal  Trade  Commission.  You  have 
granted  me  this  charge,  because  while  Congress  establishes  the  goals,  it  does  not 
wish  to  become  enmeshed  in  the  details  of  every  action  taken  in  pursuit  of  each  goal 
or  the  balancing  choices  that  each  decision  requires.  To  ensure  that  I  do  my  job 
well,  however,  my  fellow  Commissioners  and  I  are  subject  to  the  substantive  and 
procedural  requirements  of  the  long  list  of  statutes  I  have  just  mentioned.  More- 
over, we  must  defend  our  decisions  at  congressional  hearings,  seek  congressional  au- 
thorizations and  appropriations  to  run  the  FTC's  programs,  and  be  subject  to  con- 
tinuing congressional  oversight,  specialized  media  attention  and  analysis  and,  of 
course,  to  judicial  review.  We  at  the  FTC  do  not  lack  for  attention. 

What  this  intensive  scrutiny  and  all  of  these  statutory  safeguards  mean  in  practi- 
cal terms  is  that,  even  without  a  legislative  veto,  we  remain  thoroughly  accountable 
to  the  Congress  and  the  courts  for  every  action  we  take.  Such  safeguards  also  sug- 
gest that,  even  with  the  decision  to  strike  down  the  legislative  veto,  there  will  be  no 
transfer  of  power  to  independent  regulatory  agencies.  From  where  I  sit  I  can  tell 
you  that  the  rulemaking  process  has  been  crafted  far  too  prudently  and  the  checks 
on  my  actions  are  far  too  many  to  permit  that. 

Additionally,  let  there  be  no  mistake  about  it:  a  provision  which  requires  the  ex- 
press approval  of  Congress  and  the  President  prior  to  the  enactment  of  a  rule  will 
clearly  have  its  downsides  for  you  as  well.  Such  a  provision  would,  I  believe,  effec- 
tively strip  agencies  of  their  independent  rulemaking  power  and  dump  final  respon- 
sibility for  rule  promulgation — and  all  that  accompanies  that  authority — in  the  laps 
of  Members  of  Congress. 

There  are,  by  one  estimate,  some  76,500  full-time  employees  working  in  57  federal 
regulatory  agencies.  Moveover,  by  your  own  best  estimate  of  several  years  ago,  the 
federal  government  issues  some  7,500  to  9,000  rules  each  year,  with  the  publication 
of  proposed  and  final  regulations  filling  74,120  pages  of  the  Federal  Register  in  1980 
alone.  The  Congress  has  far  too  much  important  work  to  do  than  to  attempt  to  du- 
plicate the  expertise  developed  by  these  public  servants  in  accomplishing  their  regu- 
latory mission.  Such  an  effort  could,  by  some  measurements,  triple  your  workload. 
You  will,  of  course,  also  open  the  door  to  numerous  constituencies  who  will,  as  Sena- 
tor Danforth,  quoting  from  an  editorial  by  Michael  Wines  in  the  National  Journal, 
stated  on  the  Senate  floor  several  years  ago,  subject  the  members  of  Congress  to 
"intense  lobbying"  on  "issues  ranging  from  the  proper  pulp  content  of  lemon  juice 
to  the  operation  of  off-road  vehicles  in  wildlife  preserves."  It  is  for  these  and  a  host 
of  other  pragmatic  reasons  that  administrative  agencies  with  regulatory  authority 
were  created  in  the  first  place. 

Having  said  that  a  provision  requiring  affirmative  ratification  of  rules  by  Con- 
gress may  create  as  many  problems  as  it  solves  for  you,  however,  let  me  quickly  add 
that  many  of  these  problems  may  be  avoided  by  the  proposed  veto  provision  con- 
tained in  H.R.  2327.  This  form  of  legislative  veto  represents,  I  believe,  the  simplest 
and  most  desirable — from  both  of  our  viewpoints — of  the  available  alternatives.  It  is 
an  approach  that  would  keep  Congress  well  apprised  of  the  full  range  of  regulatory 
proposals  poised  for  final  promulgation,  yet  require  action  only  in  the  case  of  Con- 
gressional disagreement  with  a  proposed  rule.  Importantly,  the  proposed  provision 
avoids  unnecessary  delay  in  the  effective  date  of  rules  to  which  there  is  no  Congres- 
sional opposition  by  specifying  a  relatively  short,  30  day  initial  period  of  review. 
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Excerpt  From  the  Statement  of  Michael  Pertschuk,  Commissioner,  Federal 

Trade  Commission 

Mr.  Chairman  and  members  of  the  Committee,  I  appreciate  this  opportunity  to 
provide  the  Committee  with  my  views  concerning  regulatory  reform  and  its  impact 
on  the  Federal  Trade  Commission.  Anyone  familiar  with  my  previous  statements 
and  testimony  on  the  subject  knows  I  have  always  been  a  supporter  of  reasonable 
regulatory  reform.  Many  of  the  regulatory  reform  provisions  contained  in  H.R.  2327, 
such  as  the  requirement  for  preparing  initial  and  final  regulatory  analyses,  are  sim- 
ilar to  provisions  contained  in  prior  reform  legislation  which  I  have  supported.  In 
several  important  respects,  H.R.  2327  contains  significant  improvements  over  prior 
legislation.  For  example,  I  strongly  support  the  requirement  that  agency  communi- 
cations with  the  President  be  on  the  record  to  ensure  fairness  and  an  adequate 
record  for  judicial  review. 

Instead  of  focusing  my  comment  on  specific  features  of  the  bill,  however,  I  would 
like  to  address  the  broader  question  of  the  future  of  regulatory  reform  and  the 
impact  of  such  reforms  on  the  regulatory  process.  In  particular,  I  am  deeply  con- 
cerned about  the  consequences  for  the  regulatory  process  that  could  follow  in  the 
wake  of  the  Supreme  Court's  decision  several  weeks  ago  striking  down  the  legisla- 
tive veto  as  unconstitutional.  There  has  been  a  geat  deal  of  fresh  rhetoric  in  Con- 
gress about  the  need  to  devise  new  ways  to  rein  in  the  "unelected  bureaucrats." 
Enormous  energy  is  being  spent  to  find  the  best  way  to  put  a  constitutional  band- 
aid  on  the  legislative  veto  process.  I  don't  doubt  that  some  constitutional  form  of 
veto  could  be  devised.  But  I  would  urge  Congress  to  resist  the  impulse. 

Constitutional  questions  aside,  legislative  veto  hgis  never  been  a  good  tool  for  disci- 
plining agencies.  To  the  contrary,  it  threatens  the  integrity  and  the  soundness  of 
the  rulemaking  process  itself.  It  gets  Congress  bogged  down  in  trivia.  It  opens  Con- 
gress to  the  spectacle  of  special  interest  groups  pleading  for  Congressional  relief.  It 
is,  at  best,  a  crude  tool  which  permits  only  an  "all  or  nothing"  decision  on  a  regula- 
tion, even  if  the  regulation  is  only  objectionable  to  Congress  in  part,  as  was  the  case 
with  respect  to  the  FTC's  Used  Car  Rule.  And  it  imposes  significant  delays  on  all 
regulations  subject  to  its  strictures — whether  or  not  they  are  objectionable  or  con- 
troversial. ' 

Nor  is  it  a  satisfactory  response  to  the  Supreme  Court  decision  for  Congress  to 
strip  agencies  of  their  rulemaking  powers,  as  the  House  has  voted  to  do  with  respect 
to  the  Consumer  Product  Safety  Commission.  While  Congressional  frustration  over 
the  ruling  might  be  understandable,  ending  the  rulemaking  powers  of  the  agencies 
can  only  result  in  greater  grief  for  Congress  and  the  public.  "The  unavoidable  fact  is 
that  Congress  created  the  agencies  and  delegated  rulemaking  powers  precisely  be- 
cause it  did  not  think  that  it  had  the  time  to  make  the  m3Tiad  complex  and  specific 
decisions  that  must  be  made  to  implement  the  general  policies  that  it  sets.  If  Con- 
gress now  tries  to  act  as  a  superagency,  it  may  well  find  that  it  is  unable  to  address 
more  than  a  few  requlatory  areas. 

Futhermore,  stripping  agencies  of  regulatory  authority  is  the  very  antithesis  of 
the  idea  behind  regulatory  reform — that  regulatory  decisions  can  be  improved  by 
requiring  the  agencies  to  go  through  a  specialized,  careful  process  designed  to  elicit 
probative  evidence  from  a  broad  spectrum  of  interests  and  to  ensure  the  considera- 
tion of  a  wide  variety  of  alternatives.  Such  an  exercise  would  be  devalued  if  the  ulti- 
mate decision,  to  be  made  by  Congress,  must  by  the  very  nature  of  the  legislative 
process  be  based  on  broad  policy  judgments  and  political  considerations  rather  than 
detailed  fact-finding. 

The  fact  is  that  Congress  sorely  underestimates  its  powers  to  control  agency  rule- 
making, particularly  with  respect  to  the  independent  agencies.  Through  the  over- 
sight and  authorization  process,  Congress  can  and  does  guide  the  Commission's  ac- 
tivities. For  example,  in  1980,  Congress  was  clearly  concerned  that  the  Commission's 
proposed  Funeral  Rule  was  going  too  far  in  regulating  relatively  trivial  and  isolated 
problems.  In  response,  Congress  spelled  out  in  Section  19  of  the  FTC  Improvements 
Act  precisely  what  type  of  practices  the  Commission  could  address  in  a  rule.  In  con- 
trast to  the  Used  Car  Rule,  the  Funeral  Rule  subsequently  moved  quietly  and  suc- 
cessfully through  the  veto  process,  in  large  part  because  Congress  had  previously 
"approved"  the  basic  framework  of  the  rule. 

In  addition.  Congress  has  fenced  in  our  rulemaking  through  a  wide  variety  of  reg- 
ulatory reforms  and  procedural  safeguards  designed  to  ensure  "early  warning"  to 


'  For  example,  a  recent  amendment  removing  some  excessive  restrictions  in  the  Commission's 
Games  of  Chance  rule  took  nearly  a  year  to  go  through  the  veto  process  even  though  absolutely 
no  one  disagreed  with  it. 
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Congress  through  the  Advance  Notice  of  Proposed  Rulemaking,  full  public  participa- 
tion, the  development  of  a  complete  record  for  Congressional  and  judicial  review, 
careful  deliberation  by  the  Commission,  and  continuing  Congressional  scrutiny. 
Since  the  mid-seventies,  the  FTC  has  been  the  Congressional  guinea  pig  for  a 
number  of  experiments  in  regulatory  reform.  In  addition  to  the  basic  provisions  of 
the  FTC  Act  and  the  Administrative  Procedures  Act,  we  must  also  comply  with  the 
gamut  of  "hybrid"  rulemaking  procedures  set  out  in  the  Magnuson-Moss  Act,  the 
FTC  Improvements  Act  of  1980,  the  Paperwork  Reduction  Act  of  1980,  and  the  Reg- 
ulatory Flexibility  Act.^  Indeed,  with  the  deregulation  of  the  banking  industry  now 
proceeding  apace,  I  think  it's  safe  to  say  that  FTC  rulemaking  is  one  of  the  most 
thoroughly  regulated  activities  in  the  entire  economy.  In  1981,  in  response  to  a  re- 
quest by  Rep.  John  Dingell,  Chairman  of  the  House  Energy  and  Commerce  Commit- 
tee, Acting  Chairman  David  Clanton  outlined  the  numerous  procedural  steps  in  the 
Commission's  rulemaking  process.  That  summary  description  covered  three  single- 
spaced  typewritten  pages.  (A  copy  is  attached.)  Many  of  those  reforms  were  intended 
to  ensure  that  Congress  was  informed  on  an  early  and  regular  basis  about  the  Com- 
mission's rulemaking  activities. 

In  short,  legislative  veto  is  not  only  an  ill-conceived  but  also  an  unnecessary 
device  for  ensuring  effective  Congressional  oversight  of  the  regulatory  process. 
While  it  may  be  a  convenient  means  of  forcing  Congress  to  act  legislatively.  Con- 
gress must  also  weigh  the  costs  of  significant  delay  and  uncertainty  which  the  veto 
entails. 


Excerpt  From  the  Statement  of  Nancy  Harvey  Steorts,  Chairman,  Consumer 

Product  Safety  Commission 

legislative  veto 

I  would  now  like  to  focus  my  discussion  on  the  legislative  veto  question. 

Between  1981  and  the  Supreme  Court's  decision  last  month  in  Immigration  and 
Naturalization  Service  vs.  Chadha,  there  have  been  legislative  veto  provisions  in 
three  of  our  statutes.  They  provided  a  choice  between  a  two-house  veto  and  what  we 
think  of  as  a  "one-and-a-half-house"  type — either  the  House  of  Representatives  or 
the  Senate  could  have  vetoed  a  regulation,  as  long  as  the  other  House  of  Congress 
did  not  disapprove  the  veto.  There  seems  to  be  no  question  that  these  types  of  provi- 
sions were  covered  by  the  Supreme  Court's  decisions  in  Chadha  and  in  last  week's 
FTC  used-car  sales  case. 

It  is  important  to  note  that  Congress  never  invoked  any  of  the  legislative  veto  pro- 
visions in  the  Commission's  statutes.  It  is  just  as  important  to  note  that  Congress 
has  twice  taken  a  direct  hand  in  our  regulatory  process,  once  by  issuing  a  consumer 
product  safety  standard  legislatively — cellulose  insulation — and  once  by  amending 
another  one  of  our  consumer  product  safety  standards — power  mowers. 

History  suggests  that  there  is  really  no  need  for  legislative  veto  provisions  in  our 
statutes,  although  we  can  function  with  a  workable  legislative  veto  provision. 

Discussion 

This  brings  me  directly  to  a  discussion  of  the  veto  provisions  that  were  proposed 
for  our  agency  two  weeks  ago  on  the  floor  of  the  House,  and  I  will  spend  the  re- 
mainder of  my  time  discussing  them. 


-The  Commission  has  so  far  avoided  concurrent  supyervision  of  its  rulemaking  by  the  Office  of 
Management  and  Budget  under  Executive  Order  12291.  While  the  Commission  has  indicated  to 
the  Vice  President  that  it  is  already  required  by  law  to  comply  with  procedures  similar  to  those 
set  out  in  Executive  Order  12291,  to  date  the  Commission  has  declined  to  comply  with  the  Vice 
President's  request  that  the  Commission  submit  regulatory  analyses,  notices  of  proposed  rule- 
making, and  final  rules  to  0MB  for  prepublication  review.  In  my  view,  this  decision  correctly 
reflects  the  intent  of  Congress  that  the  Commission  is  primarily  accountable  to  the  legislative 
branch. 

Recent  regulations  promulgated  by  0MB  under  the  Paperwork  Reduction  Act,  however,  repre- 
sent a  significant  and  unwarranted  expansion  of  power  under  which  0MB  will  undoubtedly 
become  more  involved  in  FTC  rulemaking.  By  defining  all  labelling  and  disclosure  requirements 
as  "information  collection  requests,"  0MB  gives  itself  the  right  to  second-guess  the  Commis- 
sion's substantive  determination  that  certain  disclosures  are  necessary  to  cure  deceptive  claims. 
While  I  believe  that  OMB  is  wrong,  and  that  the  Act  was  not  intended  to  cover  disclosures  made 
to  consumers,  the  controversy  may  never  be  joined  because  the  Commission  retains  the  right  to 
override  OMB's  denial  of  a  clearance.  Nevertheless,  the  review  process  imposes  costs  and  results 
in  an  additional  delay  of  at  least  90  days. 


288 

The  House  passed  two  alternatives  to  the  1981  legislative  veto  provisions  in  our 
statutes: 

1.  Congressman  Levitas  offered  a  proposal  that  no  funds  appropriated  to  the  Con- 
sumer Product  Safety  Commission  for  fiscal  years  1984,  1985  or  1986  may  be  used  to 
"place  in  effect"  a  safety  regulation  published  in  final  form  by  the  Commission 
(after  enactment  of  the  provision  and  before  October  1,  1986)  unless  a  joint  resolu- 
tion approving  such  regulation  has  been  enacted  and  signed  by  the  President.  This 
would  provide  that  inaction  by  either  House  or  the  President  constituted  a  veto. 

Some  questions  are  raised  by  this  proposal:  If  Congress  and  the  President  do  not 
act,  the  Commission  cannot  enforce  any  new  safety  regulations.  With  no  time  limit 
for  Congressional  action,  it  is  possible  that  a  Commission  safety  regulation  which 
Congress  may  ultimately  approve  will  be  unnecessarily  delayed.  Likewise,  revoca- 
tions, exemptions  to  regulations,  and  minor  amendments  that  reduce  the  regulatory 
burden  on  industry  would  also  be  delayed. 

Does  it  mean  that  a  rule  will  be  "on  the  books"  after  the  established  effective 
date,  but  that  the  Commission  cannot  spend  money  to  enforce  it?  If  so,  does  the  reg- 
ulation preempt  all  state  and  local  requirements  that  address  the  same  risk  of 
injury  under  section  26  of  the  Consumer  Product  Safety  Act?  And  may  private  par- 
ties enforce  the  regulation  under  section  24  of  the  Act?  When  is  the  proper  time  for 
"a  person  adversely  affected"  by  the  regulation  to  challenge  it  in  court  under  sec- 
tion 11  of  the  Act?  (Can  anyone  even  be  "adversely  affected"  by  a  regulation  that 
may  never  be  "placed  in  effect"?)  In  fact,  after  a  safety  regulation  has  been  "en- 
acted" with  Congressional  and  Presidential  approval,  is  judicial  review  still  appro- 
priate or  meaningful? 

2.  Congressman  Waxman  introduced  a  proposal  which  would  provide  that  no 
Commission  rule  "may  take  effect  if,  within  90  days  of  continuous  session  of  the 
Congress.  ...  A  joint  resolution  disapproving  such  rule  is  enacted."  Unless  a  veto 
action  has  the  approval  of  both  Houses  of  Congress  and  the  President,  like  any 
other  legislation,  the  regulation  would  go  into  effect. 

A  problem  raised  by  this  proposal  concerns  the  90-day  continuous  session  require- 
ment. This  can  translate  into  a  period  much  longer  than  three  months.  During  this 
lengthy  and  indeterminate  period  of  time,  there  is  uncertainty  about  the  effective 
date  and  confusion  within  the  regulated  industry.  It  would  be  much  better  to  estab- 
lish a  specified  number  of  calendar  days. 

Thank  you  very  much  for  this  opportunity  to  present  our  views.  Some  of  my 
fellow  Commissioners  have  separate  statements,  and  then  we  will  all  be  pleased  to 
answer  any  questions  that  you  might  have. 


Statement  of  Sam  Zagoria,  Commissioner,  Consumer  Product  Safety 

Commission 

I  appreciate  the  opportunity  to  appear  before  you  today  to  give  my  views  on  H.R. 
2327,  the  "Regulatory  Reform  Act  of  1983."  I  have  several  general  observations  re- 
garding this  bill  and  then  some  specific  comments  about  certain  sections  of  it. 

I  would  be  surprised  to  hear  of  a  single  witness  appearing  before  you  who  objects 
to  the  notion  of  "regulatory  reform."  It  is  a  concept  susceptible  to  a  multitude  of 
interpretations,  thereby  enabling  people  with  fundamentally  conflicting  philosophi- 
cal perspectives  to  support  it  while  disagreeing  in  every  major  respect  regarding  its 
meaning. 

I  mention  this  because  Congress  has  placed  the  CPSC  on  the  cutting  edge— some 
would  say  the  chopping  edge — of  its  regulatory  reform  activities  since  the  agency's 
inception.  Ten  years  ago,  when  Congress  established  the  CPSC,  regulatory  reform 
meant  giving  agencies  extensive  rulemaking  and  enforcement  powers  and  insisting 
that  they  use  them  almost  as  a  first  resort  whenever  problems  arose  in  the  market- 
place. However,  in  recent  years,  regulatory  reform  has  meant  almost  the  exact  op- 
posite. Now  it  means  "regulate  the  regulators"  by  imposing  extensive  procedural  re- 
quirements onto  the  rulemaking  efforts  of  the  agencies. 

Most  recently,  as  of  two  weeks  ago,  regulatory  reform  means  impose,  not  one  but 
two,  legislative  veto  provisions  on  the  Consumer  Product  Safety  Commission  as  a 
response  to  the  Supreme  Court  decision  in  Immigration  and  Naturalization  Service 
V.  Chadha. 

Accordingly,  while  I  truly  do  support  regulatory  reform — especially  on  a  govern- 
ment-wide basis — I  hope  you  will  forgive  me  if  I  seem  to  wince  a  bit  when  I  hear  the 
term. 

As  I  read  H.R.  2327,  most  of  the  provisions  in  the  bill  already  apply  to  the  CPSC 
in  its  own  legislation  or  internal  practices.  Moreover,  we  follow  these  procedures  in 


289 

all  rulemaking,  not  just  for  "major"  rules  as  called  for  in  H.R.  2327.  Our  law  gener- 
ally requires  more  from  the  CPSC  than  would  H.R.  2327.  For  example,  the  CPSC 
must  specifically  analyze  industry  voluntary  standards  and  find  that  they  would  not 
adequately  reduce  or  eliminate  an  unreasonable  risk  of  injury  or  would  not  be  suffi- 
ciently complied  with  before  the  agency  can  promulgate  a  mandatory  rule.  Conse- 
quently, passage  of  H.R.  2327  would  not  affect  the  CPSC  in  most  particulars  if  it 
were  passed. 

Having  said  that,  let  me  mention  several  provisions  of  the  bill  that  would  affect 
the  CPSC  in  new  and  perhaps  significant  ways. 

First,  section  622(e)(2)  establishes  a  limited  right  of  cross-examination  in  the  case 
of  "major"  rules.  Althouth  it  is  true  that  an  agency  must  provide  this  right  only  to 
the  extent  that  it  determines  that  other  procedures  would  be  inadequate  for  resolu- 
tion of  significant  issues  of  fact  upon  which  the  rule  is  based,  I  fear  that  the  practi- 
cal effect  of  the  rule  will  be  troublesome.  Most  agencies,  I  suspect,  will  find  it  diffi- 
cult to  resist  erring  on  the  side  of  caution  in  major  rulemaking  and  will  find  them- 
selves pressured  into  expensive,  time-consuming  trial  type  hearings  in  order  to  de- 
velop a  "full"  record.  Keeping  in  mind  that  procedures  like  this  led  to  the  famous 
ten-year  proceeding  to  set  a  standard  for  how  many  peanuts  must  be  in  peanut 
butter,  I  would  urge  you  to  reconsider  this  section  entirely  or,  at  a  minimum  to 
make  clear  that  lengthy  cross-examination  will  be  considered  the  exception  rather 
than  the  rule  for  rulemaking. 

Second,  section  624  gives  the  Office  of  Management  and  Budget  the  right  to  set 
guidelines  for  agency  implementation  of  H.R.  2327  and  to  comment  on  an  ongoing 
basis  how  agencies  comply  with  the  law.  Although  0MB  has  not  been  given  formal 
authority  to  bar  agency  action  for  noncompliance  with  the  law,  its  authority  under 
this  law  represents  a  small,  but  significant,  intrusion  into  the  substantive  activities 
of  independent  regulatory  agencies.  At  a  minimum,  I  would  hope  that  the  Commit- 
tee would  make  clear  that  failure  of  delay  on  OMB's  part  in  establishing  guidelines 
for  agencies  or  in  submitting  comments  on  agency  implementation  of  H.R.  2327 
would  not  force  agencies  to  postpone  or  delay  rulemaking  proceedings  that  are  un- 
derway. 

Third,  while  the  current  legislative  veto  provisions  of  H.R.  2327  would  seem  to  be 
unconstitutional  given  the  latest  Supreme  Court  pronouncement,  the  Comniittee 
may  rest  assured  that  at  least  one  agency  still  has  legislative  veto  provisions  in  its 
law.  As  I  indicated  at  the  outset,  the  CPSC  is  currently  blessed  with  two  legislative 
veto  provisions  in  a  bill  recently  passed  by  the  House  of  Representatives.  The  provi- 
sion sponsored  by  Congressman  Waxman  requires  both  houses  of  Congress  to  disap- 
prove agency  rules  by  resolution  with  Presidential  concurrence  in  the  disapproval. 
The  provision  sponsored  by  Congressman  Levitas  bars  the  CPSC  from  using  appro- 
priated funds  to  place  in  effect  any  rule  that  does  not  have  the  affirmative  approval 
of  both  houses  of  Congress  by  resolution  with  Presidential  approval. 

As  you  might  imagine,  I  am  particularly  concerned  about  the  Levitas  legislative 
veto  approach.  Although  it  is  couched  in  a  form  that  Mr.  Levitas  hopes  will  pass 
Constitutional  muster,  in  practical  effect,  it  constitutes  a  one-house  legislative  veto 
by  "negative  option"  since  either  body  could  kill  an  agency  rule  simply  by  doing 
nothing.  This  represents  a  more  intrusive  legislative  veto  than  any  thing  ever 
passed  by  the  Congress  previously  and  in  my  judgment,  presents  and  unreasonable 
expansion  of  Congressional  involvement  in  the  regulatory  process. 

If  the  Levitas  amendment  prevails,  the  CPSC  and  other  regulatory  agencies  sad- 
dled with  this  procedure  will  become  little  more  than  study  and  advisory  groups  for 
the  Congress,  returning  this  country  to  where  it  was  eighty  years  ago  before  it 
began  delegating  complex  technical  decisionmaking  to  executive  agencies.  Moreover, 
it  will  open  Congress  up  to  unprecedented  and  disruptive  lobbying  from  special  in- 
terest groups,  dissatisfied  with  agency  action,  who  hope  for  more  favorable  treat- 
ment based  on  political  rather  than  substantive  concerns.  Finally,  it  will  reduce  the 
procedural  rights  of  industry  because  Congressional  approval  of  agency  rules  will 
substantially  undercut  the  possibility  of  arguing  in  court  that  agency  action  was  not 
in  accordance  with  Congressional  intent.  Yet,  Congressional  approval  may  be  on 
substantive  grounds  unrelated  to  procedural  concerns  of  industry. 

It  almost  seems  unnecessary  to  remind  any  member  of  Congress  about  how  ac- 
countable members  of  this  Commission  already  are.  This  year,  for  example,  we  have 
appeared  before  a  subcommittee  of  the  House  Committee  on  Energy  and  Commerce, 
before  a  subcommittee  of  the  House  Appropriations  Committee,  before  both  similar 
subcommittees  in  the  Senate  and  were  available  for  questioning  on  a  wide  range  of 
Congressional  concerns.  Additionally,  we  have  responded  to  numerous  inquiries 
from  various  committees  in  both  chambers,  even  as  we  are  doing  today.  Each  of  us 
appeared  initially  before  a  Senate  subcommittee  in  a  confirmation  hearing  before 
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taking  office.  The  opportunities  for  amending  our  authorization  legislation  or  limit- 
ing our  activities  in  expenditure  of  funds  is  clearly  available  to  members  of  Con- 
gress. 

My  fourth  and  final  concern  about  H.R.  2327  centers  on  the  judicial  review  provi- 
sions of  section  202.  In  this  section,  the  bill  amends  the  traditional  standard  of 
review  in  the  Administrative  Procedure  Act  (APA)  to  establish  that  a  reviewing 
court  shall  "independently"  decide  all  relevant  questions  of  law.  My  concern  is  that 
the  bill  seems  to  be  asking  reviewing  courts  to  disregard  agency  interpretation  of  its 
laws.  If  so,  that  would  inject  a  new  note  of  randomness  into  agency  activities  since 
agencies  inevitably  must  choose  to  interpret  their  laws  simply  to  operate.  So  long  as 
an  agency  chooses  a  reasonable  approach  consistent  with  its  statutes,  I  believe  that 
the  courts  should  give  some  deference  to  the  agency. 

In  making  these  comments,  I  would  emphasize  that  my  concern  is  that  the  agency 
retain  the  ability  to  act  expeditiously  and  effectively  in  matters  affecting  the  health 
and  safety  of  our  fellow  Americans.  As  someone  who  spent  more  than  a  decade 
working  on  Capitol  Hill,  I  know  that  members  of  the  House  and  Senate  share  these 
concerns.  The  Commission  is  the  creation  of  the  Congress  and  we  want  to  do  a  good 
job  for  you  and  for  all  consumers. 


Statement  of  Terrence  M.  Scanlon,  Vice  Chairman,  Consumer  Product  Safety 

Commission 

Mr.  Chairman  and  Distinguished  Members  of  the  Subcommittee  on  Administra- 
tive Law  and  Governmental  Relations,  I  welcome  this  opportunity  to  submit  written 
testimony  on  H.R.  2327,  The  Regulatory  Reform  Act  of  1983,  and  to  comment  on  the 
June  23,  1983  U.S.  Supreme  Court  decision  on  the  "legislative  veto,"  as  well  as  the 
potential  impact  on  the  Consumer  Product  Safety  Commission  (CPSC)  of  some  of  the 
various  legislative  responses  to  that  decision.  I  regret  that  I  cannot  appear  in  person 
to  deliver  these  remarks  because  of  a  long  planned  trip.  I  will  limit  my  comments  to 
the  issue  of  the  legislative  veto,  as  it  is  certainly  on  the  minds  of  many  people 
today,  especially  regulators  such  as  myself  and  you  as  members  of  the  legislative 
branch. 

When  first  contacted  on  the  day  the  U.S.  Supreme  Court  decision  was  announced 
in  Immigration  and  Naturalization  Service  v.  Chadha  et  al.  (Slip  Opinion  No.  80- 
1832,  decided  June  23,  1983),  I  said  then  in  response  to  a  media  inquiry  and  will 
repeat  that  ".  .  .  to  the  extent  that  Congress  more  accurately  reflects  the  mood  of 
the  American  people  than  the  regulators,  the  review  that  has  been  eliminated  [i.e., 
the  legislative  veto]  is  one  that  I  feel  was  a  very  important  balance  and  restraint  on 
regulation."  I  also  stated  that,  with  the  elimination  of  this  additional  review  of  the 
regulator's  action  and  the  resulting  increase  in  power  granted  to  us,  our  level  of 
responsibility  increases  as  well.  Accordingly,  I  stated  that,  "I  hope  history  proves  we 
were  worthy  of  that  responsibility." 

I  stand  by  those  preliminary  remarks  and,  on  further  reflection,  I  think  they  ade- 
quately reflect  my  views  today  and  I  am  certain  many  of  yours  as  well.  The  added 
responsibility  placed  upon  regulators,  in  absence  of  the  legislative  veto,  is  one  I  take 
seriously  and  view  with  some  concern;  and  I  am  sure  all  those  in  a  similar  position 
do  so  as  well. 

Unfortunately,  self-policing  and  self-restraint  have  hardly  been  the  forte  of  most 
regulatory  bodies.  A  need  for  adequate  checks  and  balances  is  I  believe  self-evident. 
An  external  check  on  the  power  of  regulatory  authorities  is,  I  think,  necessary  and 
important  if  we  are  to  provide  the  maximum  benefit  to  the  public. 

Judicial  review  is,  of  course,  always  available  on  any  proposed  regulation.  But,  all 
of  us  familiar  with  the  costs  and  delays  inherent  in  the  judicial  process  as  it  exists 
today  would  hardly  look  to  this  method  of  review  as  "one  last  resort"  for  those  to  be 
regulated.  Often,  those  affected  by  such  regulations  are  small  businesses  or  minor- 
ity-owned enterprises,  an  area  I  specialized  in  for  thirteen  years  prior  to  my  ap- 
pointment to  the  CPSC.  These  individuals  and  groups  are  least  able  to  turn  to  the 
costly  and  often  long-delayed  judicial  review  process  when  faced  with  regulation 
that  may  adversely  impact  on  their  businesses  or  even  place  their  very  survival  in 
jeopardy. 

Since  the  1981  amendments  ^  added  the  legislative  veto  to  our  statutes  (Consumer 
Product  Safety  Act,  CPSA;  Flammable  Fabrics  Act,  FFA;  and  Federal  Hazardous 


'  Section  1207,  Omnibus  Budget  Reconciliation  Act  of  1981  (Omnibus  Act).  P.L.  No.  97-35;  95 
Stat.  718-20;  15  USC  §  2083,  1276  and  1204. 
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Substances  Act,  FHSA),  these  provisions  have  had  no  adverse  effects.  The  legislative 
veto  provision  has  merely  delayed  the  effective  date  of  promulgated  rules,  pending 
the  required  expiration  of  the  90-day  continuous  session  without  disapproval. 

It  is  possible  I  may  be  in  a  minority  among  regulators,  both  at  the  CPSC  and 
elsewere  in  the  federal  establishment,  in  that  I  favor  Congressional  review  and  au- 
thority to  disapprove  regulatory  actions.  My  work  with  small  business  development 
compels  me  to  this  conclusion.  My  call  is  for  a  shared  responsibility  with  the  Con- 
gress, the  representatives  of  the  American  people.  This  is  one  of  the  best  barometers 
I  know  of,  along  with  the  President,  of  citizens'  hopes,  fears,  and  aspirations.  Ac- 
cordingly, I  favor  a  legislative  response  to  the  challenge  posed  to  all  of  us  by  the  loss 
of  the  legislative  veto. 

The  form  and  format  of  such  a  response  is,  of  course,  the  more  difficult  question. 
It  is  not  easy  to  say  what  method  Congress  should  use  to  supervise  the  exercise  of 
delegated  powers.  The  two  specific  proposals  I  am  familiar  with  have  both  been 
added  on  the  House  side  to  our  reauthorization  bill  (H.R.  2668).  They  would  serve  to 
put  this  particular  Commission  on  notice  that  we  cannot  expect  an  unabridged 
power  to  regulate.  One  proposal  would  give  both  the  legislative  branch  and  the 
President  90  days  (continuous  days  of  the  Congressional  session)  to  disapprove  a 
final  rule  or  regulation  by  joint  resolution. 

The  other  proposal  would  provide  that  both  legislative  bodies  and  the  President 
must  in  substance  affirmatively  approve  any  regulation  before  any  appropriated 
funds  may  be  used  to  place  in  effect  that  safety  rule.  No  time  limit  for  action  is  set 
out  in  that  particular  proposal.  This,  in  my  view,  is  the  more  stringent  check  on 
regulatory  conduct.  Mere  inaction  by  either  House  or,  more  importantly,  single 
Committee  of  the  House  or  Senate  would  effectively  kill  any  safety  rule  or  regula- 
tion. I  need  not  tell  you  of  the  potential  of  inaction  by  a  Congressional  Committee 
on  any  given  proposal  due  to  the  enormous  number  of  bills  introduced  annually. 
Congress  could  be  potentially  faced  with  the  added  burden  of  legislative  processing 
of  the  many  regulations  promulgated  yearly.  Such  inaction  would  be  I  suspect  the 
norm  rather  than  the  exception. 

Regardless  of  which  proposal  is  ultimately  adopted,  the  public  good— in  our  case 
at  the  CPSC,  the  specific  well  being  and  safety  of  consumers  in  the  complex  and 
diverse  marketplaces  of  America— will  best  be  served  by  Congressional  and  execu- 
tive action  on  any  proposed  regulation,  as  well  as  judicial  review.  Such  shared  re- 
sponsibility, I  believe,  is  the  best  chance  to  produce  a  "consensus"  that  is  possible  to 
be  reflective  of  the  very  diverse  and  complex  society  which  is  the  U.S.  today.  I  am 
sure  the  Congress,  as  well  as  the  executive  branch,  can  and  will  be  able  to  meet  the 
challenge  posed  by  this  Supreme  Court  decision.  Not  only  will  the  traditional  sepa- 
ration of  powers  be  maintained,  but  also  the  process  will  be  such  that  all  of  us  can 
fulfill  the  mandate  with  which  we  are  charged— to  provide  for  the  common  good. 


Letter  From  Stuart  M.  Statler,  Commissioner,  Consumer  Product  Safety 

Commission 

U.S.  Consumer  Product  Safety  Commission, 

Washington,  D.C.,  July  8,  1983. 

Hon.  Peter  W.  Rodino,  Jr., 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives,  Washington,  D.C 

Dear  Chairman  Rodino:  I  appreciate  the  opportunity  to  respond  to  your  inquiry 
concerning  the  possible  impact  of  H.R.  2327  on  the  Consumer  Product  Safety  Com- 
mission. Specifically,  I  will  address  certain  provisions  which  may  prove  onerous  to 
the  Commission  as  well  as  my  particular  concerns  relative  to  legislative  veto. 

As  one  actively  engaged  in  the  regulatory  process,  I  know  how  important  it  is  to 
streamline  rulemaking.  We  need  to  encourage  government-wide  initiatives  such  as 
those  detailed  in  H.R.  2327  to  reduce  unnecessary  regulation  and  to  ensure  that  reg- 
ulatory action  is  undertaken  only  after  careful  review  of  the  potential  costs  and 
benefits.  I  am  concerned,  however,  that  this  bill  may  not  adequately  protect  the  in- 
dependent status  of  this  Commission  and  other  independent  regulatory  agencies. 

Section  624  of  the  bill  requires  the  Director  of  the  Office  of  Management  and 
Budget  (0MB)  to  establish  guidelines  for,  and  to  monitor  agency  compliance  with 
revamped  rulemaking  provisions  proposed  by  H.R.  2327.  Section  625  allows  the 
Comptroller  General  discretion  to  so  review.  On  occasions  in  the  past— acting  on 
behalf  of  an  Administration  in  power  and  reflecting  the  regulatory  bent  of  that 
party  in  power — 0MB  has  used  its  administrative  oversight  muscle  to  threaten  to 
quash  or  redefine  regulatory  proposals  or  otherwise  tie  up  smooth  agency  function- 
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ing.  Although  some  safeguards  against  0MB  overreaching  are  stipulated  in  H.R. 
2327,  I  would  ask  that  the  Committee  pay  particular  attention  to  the  possible  clash 
of  interests  between  the  independent  regulatory  agencies  who  are  mandated  to 
make  decisions  on  merits  of  an  issue,  and  0MB  which  is  far  more  likely  to  be  influ- 
enced by  prevailing  political  considerations  or  by  philosophical  differences  in  ap- 
proach or  substance. 

Also,  I  believe  some  of  the  suggested  rulemaking  revisions,  notably  the  opportuni- 
ty for  cross-examination,  are  highly  likely  to  unduly  lengthen  administrative  pro- 
ceedings. Extensive  and  unwieldly  rulemaking  proceedings  obviously  do  not  aid  effi- 
cient governmental  deliberation  and  resolution  of  regulatory  matters.  As  rulemak- 
ing drags  on,  the  costs— particularly  from  a  health  and  safety  perspective— may 
mount  to  an  unacceptable  level.  Moreover,  the  safety  of  the  American  public  may 
be  jeopardized. 

In  addition,  the  suggested  revision  to  the  Administrative  Procedure  Act  to  alter 
the  definition  of  interpretative  rules  and  general  statements  of  policy  likewise  could 
lengthen  the  time  required  to  complete  relatively  uncomplicated  regulatory  issues. 
As  far  as  legislative  veto  is  concerned,  I  am  unalterably  opposed.  The  device  ill- 
serves  the  parties  affected.  It  ill-serves  business  interests  which  must  postpone  key 
planning  and  marketing  decisions  pending  Congressional  action  or  inaction,  as  the 
case  may  be.  It  ill-serves  the  public  interest  because  it  invites  special  interest  plead- 
ings and  closed-door  backroom  dealings  not  based  upon  the  record  of  proceedings  as 
carefully  developed  within  the  agency.  And  it  ill-serves  Congress— a  Congress  that 
has  a  panoply  of  other  means  to  exercise  its  oversight  responsibilities— by  relegating 
both  Houses  to  dealing  with  the  details  and  minutiae  of  decisionmaking  and  thereby 
denj-ing  to  itself  the  time  necessary  to  concentrate  on  the  nation's  priorities,  as  well 
as  critical  policy  initiatives. 

Whether  the  veto  is  of  major  or  minor  rules  or  is  one-house,  two-house  (as  pro- 
posed by  H.R.  2327),  or  requires  a  Joint  Resolution  plus  the  President's  signature, 
the  overall  negative  impact  remains  the  same:  rulemaking,  intended  by  Congress  to 
reflect  careful  deliberation  and  expansive  due  process  safeguards,  necessarily  must 
give  way  to  the  tug-of-war  for  votes  in  Congress  by  varying  special  interest  groups. 
Agencies  stand  emasculated  and  demoralized  as  they  become  little  more  than  pawns 
to  be  ignored,  castigated,  or  left  twisting  in  the  wind. 

Although  Congressional  concern  following  the  recent  Supreme  Court  decision  in 
INS  v.  Chadha  is  understandable,  there  must  be  less  draconian  avenues  for  redress 
and  legitimate  oversight  than  that  proposed  by  Congressman  Elliot  Levitas  (D.-Ga.) 
in  response  to  this  decision.  As  you  are  aware,  the  full  House  last  week  adopted  the 
Levitas  amendment  to  H.R.  2668,  the  Consumer  Product  Safety  Amendments  of 
1983.  His  amendment  requires  a  Congressional  Joint  Resolution  of  approval,  as  well 
as  Presidential  approval,  of  a  CPSC  safety  rule.  Quite  simply,  this  provision  would 
reduce  the  CPSC  to  a  shadow  of  its  current  self.  The  Commission  would  serve 
merely  an  advisory  role— passing  on  its  recommendations  for  Congressional  and 
Chief  Executive  to  act  upon  de  novo,  whenever  they  might  find  time  to  spare. 

This  change  means  that  an  already  overburdened  Congress  and  President  will 
have  to  assume  additional  administrative  tasks.  Each  step  of  an  already  tedious 
CPSC  rulemaking  process  must  be  scrutinized  and  re-analyzed— second-guessed— by 
both  branches.  The  delay  factor  will  be  enormous.  As  noted  above,  business,  antici- 
pating legislative  and  executive  action  on  a  so-called  final  rule,  will  be  on  hold  not 
knowing  whether  to  make  vital  decisions  as  to  whether  to  adopt  product  modifica- 
tions. It  is  difficult  to  predict  what  troublesome  liability  concerns  will  spring  from 
this  muddled  state  of  semi-final  regulatory  action. 

Meanwhile,  consumers  will  also  be  waiting  in  limbo— and  in  possible  danger.  For 
this  Commission  does  not  regulate  with  a  zero-risk  philosophy.  The  CPSC  only 
adopts  rules  which  address  unreasonable  risks  of  injury  and  death— and  then  only 
when  a  voluntary  standard  is  found  unsatisfactory.  While  Congress  and  the  Presi- 
dent debate  and  reflect  or  can't  find  time  even  to  address  the  matter,  consumers 
will  be  left  in  the  lurch— waiting  for  a  product  safety  rule  to  be  given  a  final  stamp 
of  approval. 

I  urge  this  Committee  to  give  the  legislative  veto  issue  its  most  careful  and  cre- 
ative thinking.  H.R.  2327  should  demonstrate  the  most  advanced,  refined  analysis  of 
the  proper  balance  of  power  between  the  various  branches  of  government.  Now  is 
not  the  time  for  a  knee-jerk  response  to  one  of  the  most  far-reaching  Supreme  Court 
decisions  involving  separation  of  powers.  What  is  at  stake  is  too  important  to  be 
given  an  emotional— rather  than  a  well-conceived,  measured  response. 
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If  I  can  be  of  further  assistance  to  the  Committee,  I  would  be  pleased  to  respond 
by  letter  or  by  participating  in  a  meeting  with  you  or  a  member  of  your  staff. 
Again,  I  appreciate  the  opportunity  to  communicate  my  views  concerning  H.R.  2327. 
Sincerely, 

Stuart  M.  Statler, 

Commissioner. 


Letter  From  Edith  Barksdale  Sloan,  Commissioner,  Consumer  Product  Safety 

Commission 

U.S.  Consumer  Product  Safety  Commission, 

Washington,  D.C.,  July  12,  1981. 
Hon.  Peter  W.  Rodino,  Jr., 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives,  Washington,  D.C. 

Dear  Chairman  Rodino:  I  welcome  the  opportunity  to  comment  on  H.R.  2327  as 
it  might  impact  the  Consumer  Product  Safety  Commission.  Since  my  general  con- 
cerns are  addressed  in  Commission  testimony  to  be  delivered  before  the  Subcommit- 
tee on  Administrative  Law  and  Governmental  Relations,  I  will  limit  my  observa- 
tions to  legislative  veto,  an  integral  element  of  regulatory  reform. 

It  is  perhaps  fortuitous  that  members  of  the  Consumer  Product  Safety  Commis- 
sion have  been  asked  to  express  themselves  on  regulatory  reform  at  the  very  time 
the  Congress  is  contemplating  legislation  which,  whatever  its  motivation,  may  well 
result  in  compromising  the  independent  regulatory  process. 

We  who  have  daily  hands-on  contact  with  rule-making  and  regulation  develop- 
ment could  not  honestly  deny  that  the  existence  of  a  legislative  veto  power  has  a 
significant  if  silent  presence  in  our  deliberations.  Whether  that  presence  contributes 
to  the  most  efficient  discharge  of  our  mandate  to  protect  the  consumer  from  unrea- 
sonable risk  is  questionable.  Indeed,  it  may  be  that  the  spectre  of  such  a  veto  results 
in  a  more  conservative  assessment  of  what  constitutes  unreasonable  risk  than  the 
consumer  might  rightfully  expect. 

If  that  is  the  case,  it  is  counter-productive  to  the  intent  of  the  statute.  If  that  is 
not  the  case,  the  absence  of  such  veto  power  would  neither  contribute  to  nor  detract 
from  the  best  effort  of  the  regulatory  body  to  act  within  the  mandate  of  its  legisla- 
tion. The  array  of  protective  checks  and  balances  inherent  in  the  oversight  function 
of  the  Congress  is  much  more  conducive  to  responsible  regulation  than  a  veto  open 
to  abuse,  however  seldom  exercised. 

Congress  has  demonstrated  an  understandable  concern  over  the  import  of  the  Su- 
preme Court  decision  in  Immigration  and  Naturalization  Service  v.  Chadha.  Howev- 
er, the  Congress  might  do  well  to  consider  whether  an  amendment  offered  to  a  sub- 
stitute for  the  Committee-approved  CPSC  reauthorization  bill  is  not  in  fact  more  of 
a  patchwork  measure  conceived  in  the  rush  to  counteract  the  Court's  finding  than  it 
is  a  constructive  answer  to  a  complex  situation. 

If  Mr.  Levitas'  amendment  becomes  law  it  would  effectively  strip  independent 
agencies  of  their  rulemaking  responsibilities,  turn  them  into  little  more  than  adviso- 
ry bodies  to  the  Congress,  burden  both  the  legislative  and  the  executive  needlessly 
and,  most  important,  in  that  it  could  and  probably  would  delay  implementation  of 
well-considered  rules,  deprive  American  consumers  of  a  measure  of  their  right  to  be 
held  free  from  unreasonable  risk. 

I  know  that  is  not  the  intent  of  the  Congress  but  almost  certainly  it  will  be  the 
result  of  the  proposed  amendment.  A  case,  if  you  will,  of  throwing  out  the  baby  to 
preserve  the  bath  water.  Surely  the  Congress  can  develop  a  more  reasoned  approach 
that  will  satisfy  its  need  to  keep  the  reins  of  government  in  the  hands  of  its  elected 
officials  while  paying  appropriate  attention  to  the  most  recent  opinion  on  the  sepa- 
ration of  powers. 

If  I  can  be  of  further  assistance,  please  do  not  hesitate  to  call  upon  me. 
Sincerely, 

Edith  Barksdale  Sloan, 

Commissioner. 
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Excerpt  From  the  Statement  of  Richard  Leighton,  Attorney 

legislative  veto  decisions  increased  importance  of  this  subcommittee's  inquiry 

The  significance  of  your  Subcommittee's  already  important  inquiry  has  been  mag- 
nified greatly  by  the  recent  legislative  veto  decisions  of  the  Suprement  Court  of  the 
United  States  ^  and  the  House's  reaction  thereto  in  the  CPSC  authorization  debate 
two  weeks  ago. 

The  Court  struck  down  as  unconstitutional  the  device  used  by  Congress  to  veto — 
without  input  from  the  Executive  Branch — decisions  by  administrative  agencies 
thought  to  be  bad  policy.  The  impact  of  this  decision  with  respect  to  cutting  loose 
from  control  broadly-mandated  independent  "arms  of  Congress"  such  as  the  CPSC 
and  FTC  has  not  gone  unnoticed  in  Congress. 

In  quick  response  to  this,  the  House  of  Representatives  overwhelmingly  approved 
an  authorization  bill  under  which  substantive  CPSC  rules  could  not  become  effec- 
tive until  both  chambers  of  Congress  approve  them  and  the  President  agrees  or 
there  is  a  veto  override.  This  action,  if  it  is  reflective  of  the  current  Congressional 
attitude  toward  regulatory  agencies,  raises  far-reaching  questions.  For  example — 

If  the  President  is  going  to  have  the  immense  power  of  a  1-man  veto  over  inde- 
pendent agency  rules  that  were  approved  by  Congress,  would  it  make  more  sense  to 
convert  the  agencies  to  true  Executive  Branch  agencies,  subject  to  the  continuing 
policy  oversight  of  the  incumbent  Administration? 

Would  it  make  more  sense  to  retract  the  delegation  of  broad  legislative  power 
from  these  agencies,  rather  than  force  rulemaking  participants  to  plead  their  causes 
in  the  agency,  then  in  Congress,  then  at  the  White  House,  and  perhaps  back  in  Con- 
gress again? 

Is  this  the  time  to  review  whether  CPSC  and  FTC  should  continue  as  collegial 
bodies,  rather  than  have  a  single  administrator? 

Is  this  the  time  to  begin  a  systematic  review  by  Congress  of  the  delegations  of  its 
legislative  power,  in  an  effort  to  identify  the  ambiguity  and  overly-broad  discretion 
that  results  in  agency  rules  that  are  not  in  synchronization  with  what  Congress 
thinks  is  good  public  policy? 

Is  this  the  time  to  concentrate  more  on  strengthening  judicial  oversight  by  exclud- 
ing artificial  assumptions  such  as  agency  expertise  in  standards  of  review? 

Perhaps  this  Subcommittee  hgis  neither  the  jurisdiction  nor  the  time  to  address 
all  of  these  subjects,  but  perhaps  those  who  serve  here  could  help  provide  leadership 
by  contributing  their  expertise  to  a  much  needed  forum  on  how  best  Congress 
should  respond,  if  at  all,  to  the  legislative  veto  decision.  While  the  time  is  ripe  to 
begin  such  a  review,  the  subject  is  too  complicated  and  important  to  be  addressed 
hastily  or  superficially. 

Many  business  organizations  are  still  discussing  the  matter,  themselves.  There  ap- 
pears to  be  a  continuing  consensus  on  the  need  for  heightened  oversight  by  elected 
officials  of  the  "law-making"  actions  of  unelected  decisionmakers  who  have  been 
delegated  broad  discretion.  'There  also  appears  to  be  consensus  on  the  need  for  defin- 
ing more  specifically  what  policies  these  unelected  "law  makers"  in  the  independent 
agencies  are  expected  to  follow. 

In  the  FTC,  for  example,  a  handful  or  less  ^  of  appointees  can  regulate  an  entire 
industry  and  billions  of  dollars  worth  of  products  and  services  by  determining  what 
is  "unfair"  to  consumers.  This  is  done  on  the  basis  of  a  formal  rulemaking  record,  of 
course,  but  these  characteristically  have  been  a  bloated  body  of  conflicting  anec- 
dotes, facts  and  argument  that  could  support  virtually  any  decision  one  could  con- 
ceive. Many  believe  that  Congress  ought  to  issue  guidelines  within  which  the  Com- 
mission must  act  when  determining  what  is  "unfair." 

Section  3:  Excerpts  From  Transcripts  of  Hearing  on  July  13,  1983 

Note:  The  full  name  and  title  of  each  responding  witness  is  set  forth  in  the  wit- 
ness list  in  Section  1  of  this  appendix. 

Mr.  Miller.  Now,  let  me  address,  if  I  might,  legislative  veto.  This  obviously  is  a 
very  important  issue.  Your  bill  contains  a  legislative  veto  provision  that  frankly 


'  Immigration  and  Naturalization  Service  v.  Chadha, U.S. (1983);  Consumers 

Union  of  U.S..  Inc.  v.  Federal  Trade  Commission,  sub.  nom.  United  States  Senate  v.  Federal 
Trade  Commission,  and  United  States  House  of  Representatives  v.  Federal  Trade  Commission,  S. 
Ct.  Nos.  82-935,  82-1044,  51  L.W.  3935. 

^  Important  actions'  have  been  decided  by  two  Commissioners,  when  the  working  complement 
of  the  usually  .5-member  Commission  is  reduced  to  three  Commissioners. 
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does  not  have  the  constitutionality  problems  that  were  raised  in  the  Chadha  deci- 
sion. 

Let  me  just  emphasize  that  my  comments  go  only  to  the  use  of  legislative  veto  for 
regulatory  agencies.  I  know  the  subject  of  legislative  vetoes  encompasses  a  whole 
plethora  of  issues  such  as  budget  impoundment  and  so  forth.  I  don't  express  any 
views  on  its  use  in  other  areas.  I  urge  Congress  to  consider  something  that  might  be 
determined  a  regulatory  veto.  Keep  in  mind  that  the  typical  legislative  veto  consist- 
ed of  three  parts.  One  was  a  sort  of  "laying  on  the  table  requirement."  That  is,  the 
agency  would  promulgate  a  rule  and  it  could  not  become  effective  until  Congress 
was  given  time  to  act. 

The  second  aspect  concerned  expedited  procedures  so  that  if  a  veto  resolution 
were  not  reported  out  of  committee  within  a  time  certain,  it  could  be  easily  brought 
to  the  floor  of  the  House  and  the  Senate.  Now,  those  two  provisions  are  fine,  no 
problems.  In  fact,  I  think  they  both  are  essential.  The  third  set  of  issues  was  where 
the  legislative  veto  got  in  trouble  with  the  Supreme  Court  and  those  were  the  provi- 
sions that  raised  bicameral  issues  and  also  presentment  clause  problems. 

Some  legislative  vetoes  were  one  house  or  one  and  a  half  house  vetoes.  But  this  is 
where  the  process  ran  into  constitutional  difficulty,  for  the  Supreme  Court  and  the 
veto  process  must  involve  the  Houses  and  the  President. 

Secondly,  the  essence  of  the  veto  was  that  the  Congress  could  veto  an  agency  rule 
without  the  participation  of  the  President.  That  was  the  presentment  clause  prob- 
lem. There,  too,  the  Supreme  Court  said  it  was  unconstitutional.  So  it  seems  to  me 
all  that  is  necessary  to  make  the  legislative  veto  constitutional  are  the  elements  in- 
cluded in  H.R.  2327  really,  and  that  is  essentially  a  joint  resolution  that  includes 
the  President.  And  I  think,  again,  in  at  least  the  short  term,  while  Congress  goes 
through  and  revises  and  reforms  the  organic  statutes  of  federal  agencies  a  legisla- 
tive veto  or  regulatory  veto  such  as  I  described  is  essential. 

Now,  let  me  leave  you  with  one  thought.  The  legislative  veto  deals  with  an  agency 
action  after  it  has  been  taken.  Doesn't  it  make  sense  also  to  try  to  prevent  ill-ad- 
vised rulemakings  before  hundreds  of  thousands  of  taxpayers'  dollars  are  spent  with 
the  staffs  of  the  agencies  working  on  the  rule,  before  millions  of  dollars  of  legal  fees 
have  been  run  up  and  before  your  valuable  time  is  spent  reviewing  the  rule? 

I  have  suggested  that  the  FTC  Act  be  amended  for  our  particular  agency.  You 
should  consider  similar  action,  I  think,  also  for  other  agencies,  to  require  the  devel- 
opment of  more  explicit  and  reliable  systematic  evidence  before  an  agency  promul- 
gates a  rule. 

Our  own  reauthorization  bill,  H.R.  2970,  takes  a  step  in  this  direction  by  requiring 
the  challenged  conduct  to  be  prevalent  in  an  industry  before  the  Commission  can 
initiate  a  rulemaking.  It  has  certain  requirements  that  would  trigger  the  prevalency 
standard,  but  it  is  also  in  certain  dimensions  a  little  bit  vague  and  unclear. 

In  my  view,  the  Commission  should  not  rely  simply  on  a  handful  of  horrific  hear- 
say and  anecdotes  as  a  basis  for  deciding  whether  or  not  to  issue  a  rule.  Instead, 
this  decision  should  be  based  on  clear,  carefully  developed  evidence  which  demon- 
strates that  a  market  abuse  is  sufficiently  widespread  to  justify  an  effort  affecting  a 
whole  industry. 

Mr.  Clanton.  First  of  all,  regarding  legislative  veto,  I  must  say  that  froni  previ- 
ous testimony  that  I  have  given,  I  have  never  been  a  great  enthusiast  of  legislative 
veto  for  a  couple  of  reasons:  the  concern  about  hasty  reaction;  the  lack  of  opportuni- 
ty on  the  part  of  Congress  for  a  thorough  analysis;  and,  of  course,  the  constitutional 
issue. 

A  secondary  issue  is  the  question  of  whether  it  deters  or  puts  off  the  question  that 
the  Chairman  referred  to,  namely  getting  Congress  to  look  at  the  substantive  provi- 
sions of  the  Commission's  statutes.  We  certainly  have  gone  through  a  painful  exer- 
cise ourselves  before  a  number  of  Congressional  committees  in  the  past  few  years  as 
to  the  substantive  scope  of  our  legislation.  We  have  some  differences  here  in  our 
Commission,  on  the  other  hand,  we  have  all  supported  some  redefinition  on  some 
important  parts  of  our  statute.  I  think  that  it  is  desirable.  That  is  precisely  what 
the  Congressional  oversight  is  designed  to  do,  and  what  it  can  do  most  effectively. 

Legislative  veto  can,  as  I  indicated,  perhaps  deter  that  kind  of  systematic,  thor- 
ough review  and  that  is  one  reason  I  have  had  some  concern.  On  the  other  hand, 
having  seen  the  frustration  on  the  part  of  Congress  and  getting  a  handle  on  various 
regulatory  agencies,  I  can  sympathize  greatly  with  the  need  to  have  a  process  for 
zeroing  in  quickly  and  being  able  to  respond  to  what  the  agencies  are  doing. 

The  kind  of  legislative  proposal  in  your  bill,  Mr.  Chairman,  obviously  addresses 
the  constitutional  issue  and  I  think  does  so  in  a  responsible  way.  It  allows  Congress 
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to  respond  quickly  and  the  key  issue  here  is  really  making  sure  that  action  can  be 
taken  expeditiously  by  Congress  before  the  agency  rule  goes  into  effect.  I  certainly 
do  not  have  any  objection  to  that  kind  of  proposal. 

On  a  couple  of  other  points — and  I  will  be  brief — one  is  the  issue  of  0MB  involve- 
ment in  agency  matters.  The  Chairman  indicated  his  feeling  that  the  Director  of 
OMB  or  the  President's  designee,  whoever  that  might  be,  should  have  some  ability 
to  communicate  and  talk  to  agency  officials.  I  am  reluctant  to  speculate  how  far 
that  ought  to  go  in  the  Executive  Branch  context,  the  context  that  was  referred  to 
in  the  decision  by  Judge  Wald.  I  do  think,  however,  with  respect  to  independent 
agencies,  that  there  has  to  be  some  restrictions  on  the  scope  of  contact  by  Adminis- 
tration officials  and  their  role  in  a  proceeding. 

******* 

Mr.  Bailey.  I  would  just  add  a  final  word  about  the  legislative  veto.  As  you  know 
from  my  written  testimony,  I  believe  that  existing  congressional  and  judicial  checks 
on  agency  actions  are  sufficient  to  guard  against  major  regulatory  excesses.  On  the 
other  hand,  I  understand  well  the  desire  by  many  members  of  Congress  to  provide 
some  mechanism  for  congressional  scrutiny  of  final  agency  actions.  Accordingly,  I 
believe  that  the  mechanism  incorporated  in  this  bill  represents  a  reasonable  ap- 
proach for  achieving  that  purpose. 

******* 

Mr.  Douglas.  First,  I  should  like  to  make  it  clear  that  I  support  the  concept  of 
the  legislative  veto,  particularly  with  respect  to  rulemaking  activities  by  independ- 
ent regulatory  agencies  such  as  the  Federal  Trade  Commission.  Commissioners  are 
appointed  for  terms  that  may  extend  past  the  term  of  the  President  who  appointed 
them  or,  for  that  matter,  of  the  Senators  who  voted  for  their  confirmation.  Thus,  it 
could  happen  that  the  appointed  members  of  independent  agencies  would  be  in  the 
position  through  their  rulemaking  powers,  to  make  legislative  policy  that  is  incon- 
sistent with  that  of  the  Congress  then  in  session. 

Moreover,  even  if  the  terms  of  commissioners  were  contemporaneous  with  those 
of  the  Congress  of  the  President,  it  should  be  noted  that  once  confirmed,  commis- 
sioners cannot  be  removed  from  office  by  either  the  President  or  Congress  for  policy 
disagreements. 

It  seems  self  evident  that  appointed  governmental  officials  have  less  incentive 
(and  ability)  to  keep  in  touch  with  the  changing  concerns  of  the  American  public 
than  do  members  of  Congress,  with  the  possible  consequences  that,  even  with  the 
best  intentions,  independent  of  Congress,  agencies  may  seek  to  promulgate  rules 
that  reflect  political  or  governmental  judgments  that  are  out  of  step  with  that  of  the 
nation  at  large.  Thus,  it  would  seem  that  a  legislative  veto  could  serve  as  an  appro- 
priate instrument  that  would  guard  against  such  untoward  results,  particularly 
with  rspect  to  those  independent  agencies  that  are  so  so-called  creatures  of  Con- 
gress. 

Looking  to  the  case  of  the  Federal  Trade  Commission  in  particular,  the  type  of 
veto  that  I  believe  would  best  enable  Congress  to  focus  its  attention  on  significant 
issues  is  a  "negative  option"  veto  a  provision  permitting  a  rule  to  go  into  effect 
unless  it  is  disapproved  by  Congress  and  by  the  President.  The  other  alternative — 
that  of  requiring  an  affirmative  approval  by  Congress  and  the  President  of  all 
agency  rulemakings  would,  I  fear,  force  Congress  to  focus  its  attention  on  potential- 
ly noncontroversial  or  minor  agency  rulings.  However,  to  insure  that  a  veto  resolu- 
tion is  not  absolutely  blocked  from  the  floor  vote  in  either  the  House  or  the  Senate 
by  the  inaction  of  the  subcommittee  or  committee  a  negative  option  veto  should  be 
coupled  with  procedural  safeguards,  such  as  provided  for  in  the  veto  provisions  for- 
merly applicable  to  the  Federal  Trade  Commission.  As  I  am  concerned  that  current- 
ly the  bill  lacks  provisions  to  insure  procedural  expedition,  I  would  recommend  that 
H.R.  2327  be  revised  to  include  sufficient  safeguards.  Turning  now  to  my  second  set 
of  observations  on  the  legislative  veto,  I  believe  that  although  the  legislative  veto  is 
an  important  tool  for  assuring  accountability  to  Congress,  the  need  to  rely  on  any 
veto  process  could  be  reduced  if  the  independent  agencies'  statutory  authority  were 
more  carefully  delineated.  For  example,  as  the  subcommittee  may  be  aware,  four 
members  of  the  commission  have  indicated  the  section  5  of  the  FTC  Act  should  be 
revised  to  define  with  greater  specificity  what  constitutes  an  unfair  act  or  practice. 
Similarly,  Chairman  Miller  and  I  support  a  corresponding  revision  that  would 
define  more  specifically  what  constitutes  a  deceptive  act  or  practice.  While  such  re- 
visions of  the  FTC  Act  (or  of  the  authorizing  legislation  for  other  agencies)  may  or 
may  not  be  legislative  proposals  directly  before  this  subcommittee,  to  the  extent 
that  such  narrowly  drawn  grants  of  authority  better  focus  an  agency  on  the  will  of 
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Congress,  they  certainly  will  also  help  keep  the  agency  on  the  sort  of  rulemaking 
track  intended  by  Congress. 


Honorable  Sam  B.  Hall,  Jr.  (Chairman  of  the  Subcommittee).  One  of  you  made 
the  comment  that  if  statutory  authority  is  better  delineated  there  would  be  no  need 
for  a  legislative  veto.  I  believe  maybe  Mr.  Douglas  or  Ms.  Bailey  made  that  point. 

Ms.  Bailey.  I  did  not,  Mr.  Chairman. 

Mr.  Douglas.  It  was  I. 

Mr.  Hall.  Expound  upon  that  a  little. 

Mr.  Douglas.  While  I  don't  believe  that  further  delineation  of  the  statutory  au- 
thority would  eliminate  the  need  for  legislative  veto,  I  do  think  that  it  would  lessen 
the  need.  That  is,  there  would  be  greater  legislative  guidance  as  to  what  Congress' 
intentions  are  with  respect  to  the  policy  area  within  which  an  agency  is  contemplat- 
ing a  rulemaking  or  other  similar  policy  initiative.  As  such  it  would  decrease  the 
number  of  occasions  in  which  the  commission  promulgated  rules  that  were  clearly 
at  odds  with  the  will  of  Congress  and  the  people. 

Mr.  Hall.  Well,  do  you  feel  that  the  agency  authority  at  the  present  time  is  not 
sufficiently  delineated  as  to  scope  and  authority? 

Mr.  Douglas.  Yes,  sir,  I  do. 


Ms.  Potts  (Assistant  Counsel  to  the  Subcommittee).  I  would  like  to  ask  first,  a  few 
questions  about  legislative  veto.  If  the  Congress  were  to  adopt  a  new  congressional 
review  mechanism  which  is  constitutional,  do  you  believe  it  should  apply  to  all  sub- 
stantive rules  of  each  agency?  Do  you  believe  it  should  apply  to  all  rules  of  the 
agency,  for  example,  rules  that  an  agency  might  issue  that  would  amend  existing 
regulations?  Do  you  believe  there  should  be  any  differentiation  in  the  application  of 
a  legislative  veto  or  congressional  review  mechanism? 

Mr.  Miller.  Of  course,  I  think  there  would  be  such  differentiation  that  especially 
if  Congress  were  to  adopt  a  legislative  veto  for  the  FTC  that  required  affirmative 
action  before  a  rule  could  go  into  effect,  such  as  proposed  by  Congressman  Levitas, 
and  passed  by  the  House  in  the  CPSC's  reauthorizing  legislation.  I  would  think  that 
if  such  a  review  mechanism  were  enacted,  all  of  our  Magnuson-Moss  rules  would  be 
considered  major  rules  and  as  such,  would  be  subject  to  Congressional  veto.  The 
kind  of  rule  that  you  suggested  about  releasing  information  through  FOIA  would  be 
minor  matters  and  should  not,  I  think,  come  before  you. 

Ms.  Bailey.  I  absolutely  would  agree  with  the  Chairman's  statement  and  go  on  to 
say  it  could  also  include  such  things  as  the  rules  of  practice  for  the  agency,  which 
we  promulgate  for  our  own  internal  management.  I  think  to  include  such  minor 
regulations  would  just  swamp  the  process  and  would  probably  not  be  what  the  Con- 
gress intends  to  focus  on  anyway.  All  of  the  Magnuson-Moss  rules,  I  would  agree, 
and  even  some  of  the  other  rules  that  we  do,  I  think,  would  be  considered  major; 
however,  there  should  be  some  mechanism  for  determining  that. 

Ms.  Potts.  Again,  on  legislative  veto,  if  the  law  were  amended  to  require  congres- 
sional adoption  of  FTC  rules,  which  is  what  Congressman  Levitas  succeeded  in 
adding  to  the  CPSC  reauthorization  two  or  three  weeks  ago,  do  you  believe  it  might 
result  in  the  FTC  and  other  similar  agencies  being  moved  toward  using  adjudication 
to  announce  and  implement  agency  policy  instead  of  prospective  rulemaking? 

Ms.  Bailey.  I  would  just  observe  in  this  regard  that,  because  there  are  so  many 
other  difficulties  with  the  rulemaking  process  that  we  have  experienced,  including 
delay  and  so  forth,  that  the  agency  has  for  several  years  now  been  moving,  I  think, 
toward  case  by  case  adjudication  and  away  from  the  rulemaking  process  in  any 
event. 

Mr.  Miller.  But  also,  I  would  say  that  the  courts  have  circumscribed,  it  seems  to 
me,  our  ability  to  engage  in  cases  by  case  adjudication  for  the  purpose  of  surrogate 
rulemaking.  This  puts  limits  on  the  Commission's  ability  to  obviate  the  need  to  go 
through  rulemaking. 

******* 

Mr.  Douglas.  Yes  sir,  I  would  like  to  comment  on  that.  From  the  perspective  of 
an  economist  who  has  had  to  deal  with  these  issues  frequently,  I  know  from  my  own 
experience  that  there  are  good  as  well  as  poor  cost  benefit  studies. 

If  the  mechanism  itself  is  not  abused,  cost  benefit  studies  can  be  exceedingly  valu- 
able; however,  because  it  is  possible  to  create  apparently  scientific  cost/benefit  stud- 
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ies  that  are  in  fact  a  sham,  it  may  well  be  desirable  to  have  a  judicial  review  such 
as  I  understand  was  under  discussion  previously. 

That  is,  I  know  full  well  from  my  own  experience  in  looking  at  cost/benefit  stud- 
ies, that  one  could  be  devised  that  would  follow  the  form  of  the  proposed  bill;  yet  it 
would  not  be  difficult  for  an  agency  could  conduct  a  sham  cost/benefit  study  with 
all  of  the  outward  aspects  of  a  rigorous  scientific  analysis.  Beyond  that,  I  can't  gen- 
eralize. I  think  it  is  a  very  valuable  tool  and  technique  and  certainly  should  play  a 
central  role  in  rulemaking. 

Mr.  Karmol  (Minority  Counsel  to  the  Subcommittee).  There  has  been  some  com- 
ment here,  and  I  don't  want  to  read  too  much  into  the  testimony,  but  there  has 
been  some  comment  about  the  idea  of  an  affirmative  ratification  process  as  an  alter- 
native to  the  legislative  veto,  and  I  wonder  if  you  care  to  comment  on  a  procedure, 
an  affirmative  ratification  process  that  was  limited  to  major  rules,  those  having  an 
impact  of  $100  million  or  more,  a  process  having  expedited  procedure  through  the 
Congress,  including  a  discharge  provision  and  a  process  that  limited  Congress  to  ap- 
proval or  disapproval  of  a  proposed  rule,  as  opposed  to  making  amendments  and 
changes  in  the  rule? 

Ms.  Bailey.  I  would  just  offer  this  as  an  observation.  It  seems  to  me  that  an  af- 
firmative ratification  mechanism  would  have  effects  which  are  unknown  at  the 
moment,  on  the  judicial  review  of  agency  actions.  In  other  words,  at  present  the 
standard  of  review  of  an  agency's  work  is  whether  the  remedy  or  the  proposed  rule 
is  based  on  substantial  evidence  in  the  rulemaking  record.  However,  the  focus  of  the 
court's  review  could  change  after  the  Congress  has  in  effect  passed  a  law  and  the 
President  has  signed  it. 

The  standard  of  review  for  a  statute  of  the  Congress  is  different  than  it  is  for  an 
agency,  it  occurs  to  me  that  such  a  ratification  process  would  possibly  complicate 
the  court's  review  or  divert  the  court's  attention  from  a  rigorous,  thorough  review  of 
the  agency  rulemaking  record,  to  some  consideration  of  what  was  the  will  of  Con- 
gress. 

Mr.  Miller.  As  I  indicated  in  my  testimony,  I  think  there  are  problems  with  an 
affirmative  so-called  "veto  mechanism,"  mainly  because  Congress  would  be  bur- 
dened with  an  excessive  number  of  these  issues  to  look  at.  What  I  would  predict 
would  happen  is  there  would  be  omnibus  resolutions  affirming  all  of  these  regula- 
tions and  consequently,  Congress  would  not  have  the  time  to  pass  out  and  look  at 
those  regulations  that  really  would  cause  them  trouble.  I  think  a  negative  option,  as 
characterized  by  Commissioner  Douglas,  is  the  preferred  way  to  go. 

But  if  you  were  to  go  the  affirmative  route,  I  think  having  some  kind  of  trigger 
point  of  major  rules  would  be  appropriate,  as  Commissioner  Bailey  indicated.  Other- 
wise, even  the  most  routine  of  our  rules  at  the  Commission  and  at  other  agencies 
would  be  subject  to  the  purview  of  an  affirmative  action  by  the  Congress  and  I  think 
it  would  bring  agencies  virtually  to  a  standstill. 

Mr.  Karmol.  Mr.  Miller,  I  wonder  if  you  would  care  to  expand  a  little  on  your 
earlier  testimony  that  indicated  that  you  would  not  favor  the  provision  in  the  bill 
which  limits  the  determination  of  a  major  rule  by  the  President.  In  other  words,  the 
provision  that  prohibits  the  President  from  delegating  that  authority  to  designate  a 
rule  as  a  major  rule. 

Mr.  Miller.  Well,  let  me  just  say  that  while  rulemaking  and  regulations  are  prob- 
ably the  most  important  things  in  my  life  right  now,  I  think  the  President  has  to 
consider  a  lot  of  issues,  including  foreign  policy  and  defense  policy,  and  tax  policy 
and  budget  policy,  and  things  of  that  nature,  and  frankly,  I  just  think  it  would  be 
an  undue  imposition  on  the  President  to  expect  the  President  to  make  those  individ- 
ual decisions  about  designating  a  rule  of  the  Federal  Trade  Commission  or  of  the 
Consumer  Product  Safety  Commission,  or  even  the  EPA,  as  being  a  major  rule. 

I  think  that  you  would  not  accomplish  the  intended  objective  because  I  think  the 
President  would  essentially  have  to  depend  on  assistance  from  his  staff.  Who  might 
that  staff  be?  If  you  specifically  said  it  could  not  be  the  Director  of  the  Office  of 
Management  and  Budget,  it  would  have  to  be  someone  else.  So  I  think  that  it  is 
important  that  the  President  retain  the  flexibility  to  designate  that  kind  of  determi- 
nation to  anyone  of  his  choosing. 

Mr.  Karmol.  Thank  you,  Mr.  Chairman. 

Mr.  Hall.  Thank  you  very  much. 

Let  me  ask  this  final  question,  Mr.  Miller.  Does  the  Federal  Trade  Commission 
need  H.R.  2327? 

Mr.  Miller.  Well,  I  think  it  would  be  desirable  along  the  lines  that  I  had  indicat- 
ed. I  indicated  some  differences  of  opinion.  As  Commissioner  Bailey  pointed  out, 
similar  provisions  do  apply  to  the  Federal  Trade  Commission.  I  guess  in  view  of  the 
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Chadha  decision  and  the  FTC  decision  by  the  Supreme  Court,  we  do  not  have  any 
legislative  veto  at  the  present  moment.  We  are  in  a  hiatus  at  the  present  moment. 
As  I  testified,  I  think  some  kind  of  legislative  veto  is  appropriate  for  the  Federal 
Trade  Commission.  The  legislative  veto  that  was  reported  out  of  committee  in  our 
reauthorization  bill  would  be  unconstitutional,  to  my  understanding,  according  to 
the  Supreme  Court's  decision.  I  think  some  revision  there  is  needed.  Some  legisla- 
tive veto  would  be  appropriate,  whether  it  is  included  in  our  authorization  bill  or  in 
this  bill  itself. 


Ms.  Steoets.  I  would  like  now  to  focus  my  discussion  on  the  legislative  veto  ques- 
tion. 

Between  1981  and  the  Supreme  Court's  decision  last  month  in  Immigration  and 
Naturalization  Service  vs.  Chadha,  there  have  been  legislative  veto  provisions  in 
three  of  our  statutes.  They  provided  a  choice  between  a  two-house  veto  and  what  we 
think  of  as  a  "one  and  a  half  house"  type — either  the  House  of  Representatives  or 
the  Senate  could  have  vetoed  a  regulation,  as  long  as  the  other  house  of  Congress 
did  not  disapprove  the  veto.  There  seems  to  be  no  question  that  these  types  of  provi- 
sions were  covered  by  the  Supreme  Court's  decisions  in  Chadha  and  in  last  week's 
FTC  used-car  sales  case. 

It  is  important  to  note  that  Congress  never  invoked  any  of  the  legislative  veto  pro- 
visions in  the  Commission's  statutes.  It  is  just  as  important  to  note  that  Congress 
has  twice  taken  a  direct  hand  in  our  regulatory  process,  once  by  issuing  a  consumer 
product  safety  standard  legislatively  cellulose  insulation — and  once  by  amending  an- 
other one  of  our  consumer  product  safety  standards — power  mowers. 

History  suggests  that  there  is  really  no  need  for  legislative  veto  provisions  in  our 
statutes,  although  we  can  function  with  a  workable  legislative  veto  provision. 

This  brings  me  directly  to  a  discussion  of  the  veto  provisions  that  were  proposed 
for  our  agency  two  weeks  ago  on  the  floor  of  the  House,  and  I  will  spend  the  re- 
mainder of  my  time  discussing  them.  The  House,  as  you  well  know,  passed  two  al- 
ternatives to  the  1981  legislative  veto  provisions  in  our  statutes: 

1.  Congressman  Leviteis  offered  a  proposal  that  no  funds  appropriated  to  the  Con- 
sumer Product  Safety  Commission  for  fiscal  years  1984,  1985,  or  1986  may  be  used 
to  "place  in  effect"  a  safety  regulation  published  in  final  form  by  the  commission 
(after  enactment  of  the  provision  and  before  October  1,  1986)  unless  a  joint  resolu- 
tion approving  such  regulation  has  been  enacted  and  signed  by  the  President.  This 
would  provide  that  inaction  by  either  House  or  the  President  constituted  a  veto. 

Some  questions  are  raised  by  this  proposal:  If  Congress  and  the  President  do  not 
act,  the  Commission  cannot  enforce  any  new  safety  regulations.  With  no  time  limit 
for  congressional  action,  it  is  possible  that  a  Commission  safety  regulation  which 
Congress  may  ultimately  approve  will  be  unnecessarily  delayed. 

Does  it  mean  that  a  rule  will  be  "on  the  books"  after  the  established  effective 
date,  but  that  the  Commission  cannot  spend  money  to  enforce  it?  If  so,  does  the  reg- 
ulation preempt  all  state  and  local  requirements  that  address  the  same  risk  of 
injury  under  section  26  of  the  Consumer  Product  Safety  Act?  And  may  private  par- 
ties enforce  the  regulation  under  section  24  of  the  Act?  When  is  the  proper  time  for 
a  person  adversely  affected  by  the  regulation  to  challenge  it  in  court  under  section 
11  of  the  Act?  (Can  anyone  ever  be  adversely  affected  by  a  regulation  that  may 
never  be  placed  in  effect?)  In  fact,  after  a  safety  regulation  has  been  enacted  with 
congressional  and  presidential  approval,  is  judicial  review  still  appropriate  or  mean- 
ingful? 

2.  Congressman  Waxman  introduced  a  proposal  which  would  provide  that  no 
Commission  rule  "may  take  effect  if,  within  90  days  of  continuous  session  of  the 
Congress  ...  a  joint  resolution  disapproving  such  a  rule  is  enacted."  Unless  a  veto 
action  has  the  approval  of  both  houses  of  Congress  and  the  President,  like  any  other 
legislation,  the  regulation  would  go  into  effect. 

A  problem  raised  by  this  proposal  concerns  the  90  day  continuous  session  require- 
ment. This  can  translate  into  a  period  much  longer  than  three  months.  During  this 
lengthy  and  indeterminate  period  of  time,  there  is  uncertainty  about  the  effective 
date  and  confusion  within  the  regulated  industry,  it  would  be  much  better  to  estab- 
lish a  specified  number  of  calendar  days. 

******* 

Ms.  Steorts.  Thirdly,  the  Committee  may  rest  assured  that  at  least  one  agency 
still  has  legislative  veto  provisions  in  its  law.  We  currently  are  blessed  with  not  one 
but  two  legislative  veto  provisions  in  the  bill  recently  passed  by  the  House  of  Repre- 
sentatives. 
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The  provision  sponsored  by  Congressman  Waxman  requires  both  houses  of  Con- 
gress to  disapprove  agency  rules  by  resolution  with  Presidential  concurrence  in  the 
disapproval.  The  provision  sponsored  by  Congressman  Levitas,  which  is  similar  to 
the  one  in  this  legislation,  bars  the  CPSC  from  using  appropriated  funds  to  place  in 
effect  any  rule  that  does  not  have  the  affirmative  approval  of  both  houses  of  Con- 
gress by  resolution  with  Presidential  approval. 

I  am  particularly  concerned  about  the  Levitas  legislative  veto  approach.  Although 
it  is  couched  in  a  form  that  the  Congressman  hopes  will  pass  constitutional  muster, 
in  practical  effect,  it  constitutes  a  one  house  legislative  veto  by  negative  option, 
since  either  body  could  kill  an  agency  rule  simply  by  doing  nothing. 

This  represents  a  more  intrusive  legislative  veto  than  anything  ever  passed  by  the 
Congress  previously  and,  in  my  judgment,  presents  an  unreasonable  expansion  of 
congressional  involvement  in  the  regulatory  process. 

I  think  in  practical  terms  it  will  lead  to  a  whole  succession  of  major  investiga- 
tions, rehearings  of  issues  which  people  are  seeking  a  legislative  veto.  I  spent  more 
than  ten  years  working  on  Capitol  Hill  in  the  other  chamber,  but  I  do  know  the 
burden  of  responsibilities  that  are  already  placed  on  members  of  Congress.  To  have 
them  wade  through  a  six  foot  high  pile  of  exhibits  and  materials  as  we  had  in  a 
recent  formaldehyde  case,  and  come  to  a  judgment  as  to  whether  to  veto  an  action 
by  the  Commission,  I  think  would  be  a  terrible  burden  on  the  members  of  Congress 
and  on  their  staffs.  And  from  the  point  of  view  of  the  producers  of  consumer  prod- 
ucts, you  would  have  a  burden  on  them  in  that  there  would  be  a  lack  of  decisiveness 
as  to  when  a  regulation  really  took  effect. 

They  would  have  to  wait  it  out  to  see  how  Congress  is  likely  to  act  on  this,  how  is 
one  chamber,  two  chambers  or  the  President  of  the  United  States  likely  to  act 
before  there  was  any  certainty.  When  you  have  major  producers  producing  for  a  na- 
tional market,  they  have  to  plan  far  ahead,  make  assignments  to  individual  loca- 
tions, determine  raw  materials,  and  if  they  are  left  in  a  long  period  of  uncertainty, 
it  is  a  grave  economic  burden  to  them. 

It  not  only  affects  the  production  process,  but  advertising,  because  they  are  not 
sure  when  to  place  an  ad,  and  they  are  not  sure  when  they  are  going  to  be  able  to 
put  that  product  on  the  market. 

If  the  Levitas  amendment  prevails,  agencies  will  become  little  more  than  study  or 
advisory  groups  for  the  Congress  and  really  put  this  country  back  to  where  it  was 
about  80  years  ago  before  the  Congress  began  delegating  complex,  technical  decision 
making  to  CPSC  and  other  executive  agencies. 

Moreover,  it  will  open  Congress  up  to  unprecedented  and  disruptive  lobbying  from 
special  interest  groups  who  feeling  dissatisfied  with  agency  action,  and  hoping  for 
more  favorable  treatment,  will  attempt  to  exert  political  rather  than  substantive  ar- 
guments in  their  own  behalf  Moreover,  it  will  reduce  the  procedural  rights  of  in- 
dustry because  Congressional  approval  of  agency  rules  will  substantially  undercut 
the  possibility  of  arguing  in  court  that  agency  action  was  not  in  accordance  with 
Congressional  intent.  Yet,  Congressional  approval  may  be  on  substantive  grounds 
unrelated  to  procedural  concerns  of  industry. 

It  is  almost  unnecessary  to  remind  any  member  of  Congress  how  accountable 
agencies  are  and  how  much  guidance  they  are  already  in  a  position  to  give  members 
of  regulatory  bodies. 

This  year,  for  example,  the  members  of  this  Commission  have  already  appeared 
before  the  Subcommittee  on  Health  and  the  Environment  of  the  House  Committee 
on  Energy  and  Commerce,  a  subcommittee  of  the  House  Appropriations  Committee 
and  before  both  similar  subcommittees  in  the  Senate.  We  are  all  available  for  ques- 
tioning on  a  wide  range  of  Congressional  concerns.  We  also  responded  to  numerous 
inquiries  from  various  committees  in  both  chambers,  even  as  we  are  doing  today. 

Each  Commissioner  appeared  initially  before  a  Senate  subcommittee  in  a  confir- 
mation hearing  before  taking  office. 

The  opportunities  for  amending  authorization  legislation  or  limiting  activities  in 
expenditure  of  funds  is  clearly  available  to  members  of  Congress. 
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"Where  the  power  is!  How  to  use  it!"  "What  next  after  the  legislative  veto?" 

Panelists:  James  C.  Miller  III,  Christoper  C.  DeMuth,  Jr.,  J.  D.  Williams,  Joan 
Claybrook,  Richard  E.  Wiley,  Elliott  H.  Levitas,  Antonin  Scalia,  Lloyd  N.  Cutler,  Mi- 
chael Davidson,  and  Theodore  B.  Olson. 

Interrogators:  Loren  A.  Smith  and  Philip  J.  Harter. 

Moderators:  Thomas  M.  Susman,  Section  of  Administrative  Law,  and  Richard  B. 
Smith,  Chairman,  Coordinating  Group  on  Regulatory  Reform. 

Thomas  Susman.  This  afternoon's  program  is  sponsored  by  the  American  Bar  As- 
sociation's Administrative  Law  Section  and  the  Coordinating  Group  on  Regulatory 
Reform. 

As  all  lawyers  know  the  legal  processes  and  governmental  institutions  have 
become  more  complex  with  each  passing  year.  That  certainly  goes  for  the  adminis- 
trative process,  as  well. 

Only  a  decade  ago,  a  person  or  a  business  who  was  confronted  by  a  proposed  regu- 
latory action  would  go  to  his  or  her  usual  lawyer,  who  would  advance  the  cause  by 
drafting  briefs,  making  appearances,  and — according  to  the  formalities  required  in 
the  case — discussing  the  matter  with  agency  officials.  Occasionally,  a  Senator  or 
representative  would  be  called  in  to  make  a  "status"  inquiry  or  perhaps  even  to  get 
involved  as  an  advocate.  If  the  agency  decision  ultimately  was  adverse,  the  matter 
would  be  appealed  to  the  courts. 

Life,  of  course,  is  no  longer  that  simple.  Today's  administrative  litigants  arm 
themselves  with  public  relations  firms,  advertising  budgets  and  even  political  action 
committees  when  they  tackle  problems  in  the  administrative  process.  They  ap- 
proach these  problems  through  the  agency's  front  door  and  back  door,  through  the 
Congress,  through  the  White  House  and  Office  of  Management  and  Budget,  through 
other  agencies  for  collateral  pressures,  and  even  through  the  press  and  grass-roots 
efforts.  These  new  sources  of  power  and  the  pressure-points  within  the  agency  con- 
stitute the  subjects  of  today's  program. 

Congressman  Levitas  was  to  have  been  our  opening  speaker.  He  was  detained  in 
Washington  for  votes  this  afternoon,  but  we  do  have  a  transcript  of  the  remarks  he 
would  have  delivered. 

When  the  advance  program  was  printed,  it  carried  with  it  what  is  little  more 
than  half  of  our  program  today.  Over  the  past  month  there  has  been,  as  all  of  you 
know,  an  increased  focus  on  the  subject  of  the  legislative  veto  following  the  Su- 
preme Court's  decision  in  INS  v.  Chadha  and  subsequent  cases.  That  increased  in- 
terest in  the  subject  has  led,  in  turn,  to  a  special  focus  on  this  issue  on  our  part,  so 
today  you  will  also  hear  from  outstanding  speakers  who  will  focus  on  the  legislative 
veto  issues. 

Our  first  speaker  this  afternoon  is  Chairman  James  C.  Miller  III,  of  the  Federal 
Trade  Commission.  He  certainly  is  well  qualified  to  speak  on  the  subjects  we  are 
addressing.  Chairman  Miller  was  involved  in  some  of  the  earliest  efforts  toward  reg- 
ulatory reform  as  Chief  Economist  with  President  Ford's  Council  of  Economic  Advi- 
sors. He  began  in  this  administration's  Office  of  Information  and  Regulatory  Policy, 
setting  up  the  regulatory  review  mechanism  within  the  Office  of  Management  and 
Budget,  and  then  turned  around  to  take  over  the  helm  at  the  FTC. 

The  FTC  has  certainly  been  at  the  center  of  congressional  storms  in  the  past  few 
years.  Its  authority  to  challenge  trademarks  was  suspended.  Its  major  action  against 
cereal  manufacturers  was  aborted.  Its  used  car  rule  was  vetoed  by  Congress.  And  its 
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jurisdiction  over  doctors  and  lawyers  is  presently  the  subject  of  attack  by  the  Con- 
gress— and  by  the  American  Bar  Association. 

So,  without  further  introduction,  I  would  like  to  bring  you  Chairman  Miller. 

James  C.  Miller  III.  Tommy,  thank  you  for  inviting  me  today.  I'm  greatly  hon- 
ored to  be  here  with  all  these  heavyhitters;  people  whose  views  I've  been  reading 
about  for  years.  On  occasion,  I've  even  had  the  honor  of  discussing  some  of  these 
issues  with  them.  And  I  feel  that  today,  I  may  be  the  target  of  some  barbs. 

It's  a  special  privilege  to  share  the  dais  with  Chris  DeMuth.  who  is  "Czar  of  Regu- 
latory Relief  over  at  the  White  House;  with  Phil  Harter,  with  Loren  Smith,  with 
whom  I  labor  in  the  vineyards  in  the  Administrative  Conference,  and  with  others. 

Being  an  economist  surrounded  by  so  many  lawyers  is  enough  to  give  one  pause. 
But  for  me  it's  a  pause  that  refreshes — especially  after  I've  shared  so  much  of  my 
professional  career  with  ivory-towered  economist  types. 

I'll  try  to  get  underway  by  throwing  out  a  few  ideas.  And  I'll  try  to  be  short  be- 
cause I  know  the  ladies  and  gentlemen  up  here  have  a  lot  to  say  and  are  at  least  as 
qualified,  or  more  so  qualified,  to  address  these  issues  than  I  am. 

The  topic  for  today's  panel  might  be  summarized  as,  "Who  controls  the  agencies?" 
For  me,  I  gather  the  specific  assignment  is:  "Who  controls  the  FTC?"  Now,  the  cor- 
ollary topic  that  I  can't  also  resist  addressing  is:  "Who  should  control  the  FTC?" 

I  must  tell  you  that  I  dictated  a  version  of  my  remarks  for  today  and  showed  it  to 
my  senior  staff.  The  intersection  of  the  sets  of  material  that  my  senior  staff  thought 
was  OK  was  a  null  set.  So  I  want  to  let  you  know  that  not  everything  I  say  carries 
the  imprimatur  of  the  fine  staff  members  with  whom  I  consulted  on  this  matter, 
including  Cindy  Smith  from  the  Atlanta  Regional  Office  who  I  see  out  there  in  the 
audience. 

Let  me  begin  the  current  state  of  affairs.  In  general,  I  would  say  that  four  institu- 
tions are  thought  to  have  major  control  over  the  FTC. 

The  first  is  the  judicial  system.  The  courts,  of  course,  can  nullify  Commission  ac- 
tions that  exceed  the  bounds  of  established  law.  For  example,  from  1978  until  1981, 
as  I  explained  in  an  address  before  the  Virginia  State  Bar  Association,  our  record 
before  the  courts  was  mixed  at  best. 

The  courts  also  control  the  Commission  to  the  extent  the  Commission  attempts  to 
maximize  the  return  realized  from  its  expenditure  of  taxpayers'  resources  among 
other  things,  this  means  that  the  agency  makes  an  effort  to  avoid  having  its  deci- 
sions challenged  in  the  courts  and  perhaps  overturned.  My  colleague.  Commissioner 
Clanton  sitting  back  there,  may  wish  to  say  something  about  this  a  little  later  on. 

A  second  source  of  control  over  the  Commission  is,  of  course,  Congress.  Like  the 
courts.  Congress,  together  with  the  President,  may  nullify  agency  decisions.  Tommy 
was  just  talking  about  that.  But  its  power  is  broader  than  that  of  the  courts,  be- 
cause Congress  can  nullify  agency  decisions  and  give  other  guidance  to  the  agency 
for  any  reason,  so  long  as  its  actions  are  constitutional.  Congress  has  often  estab- 
lished specific  restraints  on  FTC  decisionmaking,  particularly  with  respect  to  rules. 
A  noted  example  of  that  is  the  1980  FTC  Improvements  Act. 

Until  recently,  Congress  had  a  convenient  mechanism  for  expedited  consideration 
of  agency  rulemaking.  I'm  talking,  of  course,  about  the  legislative  veto.  One  niight 
assume  that  the  existence  of  this  device  would  give  rise  to  both  direct  and  indirect 
congressional  influence  on  the  Commission's  rulemaking  decisions.  However,  a 
study  conducted  about  a  year  ago  by  the  General  Accounting  Office  found  that,  to  a 
person,  FTC  Commissioners  did  not  believe  that  the  existence  of  the  veto  affected 
their  decisions,  nor  did  it  lead  to  any  kind  of  negotiations  with  representatives,  sen- 
ators, or  their  staffs.  Thus,  it  would  seem  that  the  major  impact  of  the  veto  provi- 
sion has  been  in  determining  whether  the  Commission's  rulemaking  decisions  will 
ultimately  go  into  effect,  and  not  what  form  those  decisions  will  take. 

Congress  also  engages  in  oversight.  In  the  past,  as  you  may  know,  I  have  been  a 
strong  supporter  of  increased  oversight  by  Congress  of  agencies — especially  inde- 
pendent agencies.  I  still  hold  that  view,  even  though  I  am  now  frequently  the  sub- 
ject of  oversight  hearings.  I've  been  "Dingell-ized",  I've  been  "Rodino-ized",  I've 
been  "Thurmond-ized",  I  ve  been  "Packwood-ized".  And,  finally,  I've  been  "Kasten- 
meierized",  and  I  still  believe  in  oversight. 

Speaking  only  for  myself,  I  believe  the  major  effect  of  congressional  oversight  is  to 
improve  an  agency's  internal  management — to  insure  that  it  does  not  waste  the  tax- 
payer's dollar  and  that  its  activities  are  clearly  within  the  scope  of  us  enabling  stat- 
utes. Revew  of  an  agency's  priorities  is  far  more  likely  to  occur  in  budgetary  hear- 
ings than  in  oversight  hearings. 

Let  me  conclude  this  discussion  of  the  role  of  Congress  by  conceding  that  the 
agency  is  not  nearly  so  "out  of  control  of  Congress"  as  previously  I  had  thought. 
When  I  was  head  of  the  Transition  Team,  I  kept  hearing  "well,  those  people  are  just 
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out  of  control."  And,  my  own  experience  seemed  to  confirm  that,  I  still  do  believe  a 
lot  of  changes  need  to  be  made.  As  you  know,  I've  made  some  very  controversial 
proposals.  For  example  I've  talked  about  the  need  to  define  unfairness,  which  the 
Congress  now  is  doing.  I've  also  suggested  that  there  is  a  need  to  define  deception 
adopt  a  definition  of  deception.  Apparently,  Congress  is  not  going  to  do  this  iter- 
ation, but  the  Commission,  I  think,  will  issue  a  protocol  on  deception  in  the  coming 
year. 

You  know,  people  say,  "Everybody  knows  what  deception  means,"  but  if  you  were 
to  get,  say,  the  members  of  the  Council  of  the  ABA's  Antitrust  section  and  ask  them 
individually  to  write  out  what  they  think  the  appropriate  definition  of  deception  is 
as  more  explicit  guidance  for  the  Commission,  you  would  get — How  many  Council 
members  are  there?  About  twenty-five— you  would  probably  get  twenty-five  differ- 
ent views.  And  if  I  was  allowed  to  be  a  part  of  it,  you  would  get  twenty-six  different 
views.  So  what  I'm  saying  is,  people  subject  to  our  Rules  and  Regulations  should  be 
able  to  understand  the  scope  of  the  Commission's  deception  authority.  If  attorneys 
and  professors  of  the  likes  of  the  council  members  do  not  all  agree,  how  can  people 
in  the  outside  world  really  understand  what  is  meant  by  the  Commission's  authority 
over  deception?  And,  the  same  thing  is  true,  in  my  judgment,  about  unfair  methods 
of  competition. 

The  agency  of  course  has  not  exactly  thumbed  its  nose  at  Congress. 

Three  recent  studies  lend  support  to  this  view.  Barry  Weingast  and  Mark  Moran 
of  Washington  University  in  St.  Louis  found  that,  to  some  extent,  the  celebrated 
propensity  of  the  FTC  to  be  unresponsive  to  congressional  intent  merely  reflects  the 
combination  of  responsive  agency  action,  a  time  interval  between  the  initial  action 
and  its  fruition,  and  frequent  changes  in  congressional  direction,  reflecting  in  turn 
altered  perceptions  on  the  part  of  committee  members  and  changes  in  the  composi- 
tion of  those  committees.  Now,  the  Weingast-Moran  results  have  been  buttressed  by 
an  analysis  recently  completed  and  published  in  the  Tulsa  Law  Review,  by  Bill  Ko- 
vacic,  who  is  now  an  attorney-advisor  to  Commissioner  Douglas.  Finally,  a  study  by 
my  good  friend  Bob  Tollison,  former  director  of  the  FTC's  Bureau  of  Economics,  and 
his  associates  suggested  that  in  the  past,  everji^hing  else  being  equal,  the  agency 
was  much  less  likely  to  sue  companies  whose  headquarters  were  in  the  districts,  or 
the  states,  of  the  representatives  and  senators  that  sat  on  our  appropriation,  author- 
ization, and  oversight  committees.  And,  indeed,  it  appears  that  on  occasion  the  FTC 
has  been  too  responsive  to  Congress! 

The  third  source  of  control  over  the  FTC  is  the  White  House.  The  story  I  have  to 
tell  here  is  fairly  brief.  This  administration  does  exercise  control,  or  influence,  over 
the  FTC,  in  its  budget— establishing  the  budget— and  in  its  appointment  of  commis- 
sioners. But  in  recognition  of  our  independent,  quasi-judicial  functions  and  the  sen- 
sitivities of  Congress,  the  White  House  exerts  very  little  additional  influence. 

As  you  may  know,  the  administration  did  consider  applying  the  President's  Ex- 
ecutive Order  12291,  the  regulatory  relief  Executive  Order  to  independent  agencies. 
But  largely  because  of  the  Vice  President's  reservations,  this  was  not  done,  though 
he  later  asked  the  independent  agencies  to  conform  to  its  provisions  and  most  re- 
sponded that  they  would  follow  the  principles  but  not  the  procedures. 

The  White  House  also  quickly  ruled  out  communications  to  or  from  the  White 
House  staff  about  any  substitute  independent  agency  matter  except  through  the 
President's  Counsel  and  the  agency's  General  Counsel.  And  as  far  as  I  know,  this 
procedure  has  worked  very  well.  I  should  also  mention  the  organization  that  Loren 
heads,  the  Council  on  Independent  Regulatory  Agencies,  which  serves  as  an  oppor- 
tunity for  the  heads  of  independent  agencies  to  get  together  and  occasionally  we 
meet  with  the  President,  or  with  Ed  Meese  and  discuss  only  general  problems  that 
come  up.  But  Ed  Meese  and  Loren  have  made  very  clear  that  the  communications 
go  only  back  and  forth  through  Fred  Fielding  to  a  general  counsel  of  the  agency. 
This  organization  is  very  good.  Early  on,  Loren  was  concerned  about  what  title  to 
give  to  the  organization— as  I  say  it  is  named  C.I.R.A.,  Council  of  Independent  Regu- 
latory Agencies,  but  Loren's  first  suggestion  was  Council  on  Regulatory  Agency 
Practices,  there's  concern  the  acronym  there  might.  .  .  . 

Now,  the  fourth  source  of  control— why  do  they  laugh  at  the  President's  jokes? 
The  fourth  source  of  control  is  what  I  characterize  as  "other",  and  here,  press  is  the 
major  component.  What  the  press  communicates  about  the  agency  does  indeed 
matter.  For  example,  we  are  all  very  sensitive  to  the  agency's  image.  And  individual 
Commissioners — not  me — closely  follow  reports  of  how  they  voted  and  how  their  mo- 
tives are  portrayed.  But  all  in  all,  I  doubt  the  press  exerts  very  much  influence  on 
the  decisions  the  agency  actually  makes. 

A  sense  of  fair  plav,  however,  may  affect  the  announcement,  the  timing  of  when 
an  agency  decision  is  announced.  For  example,  the  agency  may  occasionally  hold 
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up  release  of  a  decision  because  not  everyone  affected  has  been  notified.  We  think  it 
very  important  to  notify  people  in  advance  so  that  they  don't  get  called  by  someone 
from  the  press  and  they  don't  know  what  it's  all  about.  Or,  a  decision  may  be  de- 
layed until  all  Commissioners  have  had  an  opportunity  to  draft  their  statements.  As 
you  know,  when  we  issue  decisions  quite  often  Commissioners  get  called  and  they 
want  to  have  a  formal  presentation  to  make. 

So  far,  I've  discussed  what  is.  Let  me  also  address  two  issues  that  are  raised  by 
the  Supreme  Court's  decision  in  INS  v.  Chadha.  Now,  one  is  legislative  veto;  the 
other — on  which  I'll  express  a  far  more  tentative  view — is  what  to  do  about  the 
status  of  independent  agencies. 

In  my  judgment,  the  most  important  priority  for  Congress  in  the  long  run  is  to 
address  the  agencies'  organic  statutes. 

For  example,  at  the  PTC,  we  can  issue  rules  to  restrain  "unfair  or  deceptive  act  or 
practices."  And  as  I  indicated,  what  those  terms  mean  is  not  clear.  The  court  deci- 
sions have  indicated  they  mean  approximately  whatever,  three  unelected  Commis- 
sioners say  they  mean. 

Statutory  overhaul  will  take  time,  and  in  the  short  run  a  way  should  be  found  to 
control  the  excesses  that  may  result  from  overbroad  delegations  of  power.  In  partic- 
ular, I  think  some  form  of  constitutional  legislative  veto  is  needed,  at  least  for  inde- 
pendent agencies. 

As  you  know,  legislative  vetoes,  affecting  some  two  hundred  laws,  have  covered  a 
very  broad  variety  of  issues.  My  comments  on  the  veto  mechanism  go  only  to  its  use 
for  controling  regulatory  agencies.  I  express  no  view  on  its  use  in  other  areas,  such 
as  budget  impoundment  and  foreign  policy. 

Specifically,  I  urge  Congress  to  consider  a  modified  veto  mechanism  that  might  be 
called  simply,  "regulatory  veto." 

The  typical  legislative  veto,  as  you  know,  consisted  of  three  parts.  There  was  first 
the  "laying  on  the  table"  requirement.  That  was  to  give  Congress  a  chance  to  act. 
The  second  was  expedited  procedures.  This  is  absolutely  essential  because  without 
the  expedited  procedures  a  committee  of  Congress,  or  maybe  even  a  reluctant  Chair- 
man, might  hold  back  a  veto  resolution.  There  needs  to  be  some  mechanism  to 
assure  that  an  up  or  down  vote  on  the  floor  of  the  House  and  floor  of  the  Senate  is 
proper. 

Finally,  there  were  the  provisions  that  raise  the  bicameral  and  presentment 
clause  problems.  Ted  Olson  knows  far  more  about  this  in  his  little  finger  than  I  do 
in  my  whole  head,  but  let  me  just  go  on.  In  some  cases  the  veto  resolution  required 
was  effective  with  action  by  just  one  house,  or  maybe  one  house  without  the  other 
house  acting — so  called  "one-and-a-half  house  veto."  The  second  part,  the  very  es- 
sence of  legislative  veto,  was  that  the  President  was  not  included  in  the  "loop."  So 
all  that's  really  necessary  to  make  a  so-called  legislative  veto  constitutional,  is  to 
include  the  President  in  the  decisional  loop  and  make  sure  both  houses  act  in  an 
ordinary  joint  resolution.  This  is  what  basically  is  included  in  the  Levin  Boren  bill 
except,  as  Ted  Olson  will  tell  you,  there  is  a  presentment  clause — problem  with  the 
laying  on  the  table  provision  which  has  thirty  (30)  days  plus  sixty  (60)  days  waiting 
period.  I'm  right  am  I? 

Theodore  Olson.  Yes,  if  you're  talking  about  a  committee  delay  mechanism. 

James  C.  Miixer  III.  'Thus,  the  only  changes,  as  I  said,  is  to  make  it  a  joint  resolu- 
tion. 

I  believe  this  approach  would  give  Congress  breathing  room  to  address  each  stat- 
ute with  more  precision.  In  comparison  with  the  typical  legislative  veto,  it  would 
afford  Congress  only  slightly  diminished  control  over  potential  agency  excesses.  And 
it  would  allow  the  legitimate  work  of  the  regulatory  agencies  to  move  forward, 
while  relieving  Congress  of  the  avalanche  of  regulatory  vetoes  of  proposals  that  in- 
variably would  result  from  any  attempt  to  require  an  affirmative  approval  of  each 
agency  rule. 

Now,  having  said  this,  I  must  admit  these  suggestions  are  hardly  a  panacea  for 
the  serious  problems  created  by  an  unresponsible  bureaucracy.  Critics  have  called 
the  legislative  veto  a  bad  patch  on  a  bald  tire,  and  to  some  extent  I  guess  I'm  con- 
strained to  agree.  Similarly,  statutory  redefinition  can  only  go  so  far.  Inevitably,  the 
agencies'  mandates  will  be  fairly  broad,  because  Congess  intends  the  agencies  to 
have  the  flexibility  necessary  to  resolve  hard  questions.  In  view  of  that,  how  do  we 
achieve  public  accountability  of  independent  agencies? 

In  its  Chadha  decision,  the  Supreme  Court  took  the  unassailable  position  there 
are  only  three  constitutionally  recognized  branches  of  government.  If  you  pull  out 
the  Constitution  you  will  read  in  vain  for  more  than  three.  The  legislature  legis- 
lates, with  presentment  to  the  President;  the  judiciary  judges;  and  the  executive  en- 
forces and  administers  the  laws.  Responding  to  the  argument  that  some  agencies  in 
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fact  legislate,  and  so  should  properly  be  checked  by  a  legislative  veto,  the  Court  was 
adamant  in  its  disagreement. 

In  affirming  the  D.C.  Circuit's  decision  in  Consumers  Union  v.  FTC,  the  Supreme 
Court  implicitly  achnowledged  that  the  FTC  is  an  executive  agency,  properly  per- 
forming purely  executive  functions. 

But  does  this  constitutional  taxonomy  correspond  to  regulatory  reality?  If  the 
FTC  is  an  executive  agency  for  purposes  of  escaping  legislative  control,  how,  at  the 
same  time,  can  it  be  argued  that  it  should  be  immune  from  meaningful  supervision 
by  the  Executive  Branch?  Chris'  ears  picked  up.  He's  interested  in  this  too. 

This  is  a  question  that  has  troubled  critics  of  the  existing  system  for  many  years. 
Moreover,  it  is  hardly  an  issue  on  which  any  side  of  the  political  spectrum  has  a 
monopoly,  as  witness  the  recent  article  by  Robert  Kaus,  appearing  in  the  New  Re- 
public. Mr.  Kaus  urges  a  change,  of  unspecified  nature  or  dimension,  that  would 
bring  the  "independent"  agencies  under  executive  control,  accompanied  by  changes 
that  would  allow  Congress  to  approve  the  hundreds  of  individual  regulations. 

Mr.  Kaus'  proposal  may  be  somewhat  visionary.  And  he  ignores  the  quasi-judicial 
functions  performed  by  many  independent  agencies — the  functions  that  may  not  be 
well  suited  to  executive  assimilation. 

But  it  is  much  harder  to  reject  the  implicit  suggestion  of  Chadha  that  the  rule- 
making function  of  independent  agencies  be  brought  under  executive  control.  What 
principal  reason  it  there,  after  all,  why  rules  respecting  the  environment  or  auto- 
mobile safety  should  be  subject  to  the  supervision  of  a  popularly-elected  executive, 
while  rules  respecting  unfair  practices  or  unsafe  products  should  be  entirely 
immune  from  that  process? 

While  raising  this  question,  I  do  not  mean  to  imply  that  I  have  a  simple  answer.  I 
recognize  that  the  issue  of  executive  control  over  independent  agencies  is  trouble- 
some and  controversial.  And  I  would  argue  that  the  issue  is  yet  to  be  resolved,  but  I 
would  also  argue  that  the  Supreme  Court's  decision  in  Chadha  will  ensure  that 
much  thought  will  be  given  to  it  in  the  years  to  come. 

In  conclusion,  many  regulatory  agencies  now  face  a  debilitating  hiatus  accompa- 
nying the  Supreme  Court's  decision  on  legislative  veto.  Several  proposals  are  under 
serious  consideration. 

Resolution  of  the  issue  of  agency  control  will  require  deliberate,  thoughtful  effort. 
With  luck,  the  outcome  will  be  specific  legislative  guidance  and  improved  agency 
performance  because  of  greater  accountability.  In  any  event,  the  current  hiatus  af- 
fords an  opportunity  to  weigh  the  alternatives. 

And  finally  let  me  say,  I  hope  that  you  will  all  examine  your  conscience  and 
decide  the  the  principle  of  equal  justice  under  the  law  requires  you  to  vote  "no"  on 
the  Texas  Bar  resolution. 

Thank  you  very  much. 

Thomas  Susman.  Thank  you.  Chairman  Miller.  I  think  we  have  heard  just  the 
beginning  of  a  number  of  diverse,  interesting,  and  sometimes  clashing  views  that 
will  be  presented  today. 

Just  a  brief  note  about  the  structure  of  the  program.  We  are  going  to  hear  from 
the  four  panelists  who  will  each  make  a  short  presentation  focusing  on  "process  and 
practice  in  the  arena  of  influencing  agency  decision-making."  Then  after  Congress- 
man Levitas'  brief  overview  on  legislative  veto  we  will  hear  from  our  panel  address- 
ing the  legislative  veto  in  greater  detail,  with  emphasis  on  implications  for  the 
future. 

I  will  make  a  brief  introduction  for  each  of  the  speakers  on  our  first  panel.  First 
will  be  Christopher  DeMuth  who  is  A^xninistrator  for  Information  Regulatory  Af- 
fairs of  the  Office  of  Management  and  Budget,  and  also  Executive  Director  of  the 
President's  Task  Force  on  Regulatory  Relief  Chris  came  to  the  administration  from 
Harvard  School  of  Government,  where  he  was  a  Lecturer  on  Public  Policy. 

Next  we  will  hear  from  J.  D.  Williams  who  is  founder  and  Senior  Member  of  the 
Washington  law  firm  of  Williams  and  Jenson.  He  served  a  stint  on  the  staff  of  U.S. 
Senator  Robert  Kerr  and  is  one  of  Washington's  most  knowledgeable  lawyers,  con- 
cerning the  processes  of  both  Congress  and  the  regulatory  agencies  as  well  as  their 
interaction. 

Joan  Claybrook,  our  third  speaker,  is  President  of  Public  Citizen,  a  public,  inter- 
est organization  founded  by  Ralph  Nader.  She  previously  served  as  head  of  the  Na- 
tional Highway  Traffic  Safety  Administration.  Joan's  emphasis  will  be  a  case  study 
of  the  airbag  rulemaking  as  a  lesson  in  how  affected  parties  on  both  sides  of  a  sig- 
nificant issue  went  about  using  legislative,  executive  and  outside  influences,  and  ul- 
timately judicial  review,  to  affect  the  agency  decisionmaking. 

And  finally,  Richard  Wiley,  a  partner  in  the  firm  of  Wiley,  Johnson  &  Ryne  in 
Washington,  brings  the  perspective  of  a  former  chairman  of  the  Federal  Communi- 
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cations  Commission.  He  is  also  an  active  and  influential  administrative  law  practi- 
tioner in  Washington  today. 

Chris,  who  was  referred  to  by  Jim  a  few  moments  ago  as  the  "regulatory  Czar" 
we'll  start  with  you. 

Christopher  DeMuth.  Thank  you  very  much,  Tom. 

In  the  months  since  the  Supreme  Court,  in  INS  v.  Chadka,  struck  down  the  "leg- 
islative veto"  device  in  broad  terms,  commentary  has  focused  on  the  resulting  crisis 
in  relations  between  the  legislative  and  executive  branches  and  on  various  possible 
solutions  to  the  crisis.  I  believe  there  is  no  crisis  and  no  need  for  precipitate  solu- 
tions. I  want  to  argue  instead  that  the  entire  debate  concerning  legislative  oversight 
of  executive  functions,  both  before  and  after  Chadha,  really  involves  a  larger  and 
more  fundamental  problem  that  cannot  be  solved  through  the  mechanics  of  legisla- 
tive vetoes  or  substitute  procedures. 

The  rise  of  the  legislative  veto,  at  leeist  as  applied  to  domestic  spending  and  regu- 
lating, is  roughly  coincident  with  the  rise  of  large  administrative  state.  But  this  is 
not  just  a  coincidence.  The  legislative  veto  is  one  of  a  variety  of  techniques  Congress 
has  used  over  the  past  forty  years  in  an  effort  to  preserve  its  traditional  policymak- 
ing authority  from  erosion — erosion  due,  ironically,  to  the  very  growth  of  the  size 
and  scope  of  the  federal  government. 

When  Congress  considers  whether  to  expand  the  federal  governments  reach  into 
some  field  previously  the  domain  of  the  states  or  private  arrangements — highways, 
education,  medical  care,  automobile  design,  and  so  forth — its  approach  is  to  debate 
the  merits  of  the  individual  issue  before  it,  and  then,  almost  always,  to  resolve  the 
debate  in  favor  of  expansion.  Congress  almost  never  seriously  debates,  much  less  re- 
solves, the  larger  problem  economists  refer  to  as  diseconomies  of  scale.  The  term 
refers  to  the  inherent  limits  on  the  size  and  range  of  activities  any  one  organization 
can  undertake  efficiently,  regardless  of  the  abstract  merits  of  the  activities  taken 
individually,  and  regardless  of  the  energies  and  good  intentions  of  the  people  in 
charge.  Over  the  past  several  decades  the  number  of  activities  the  federal  govern- 
ment has  taken  responsibility  for  has  grown  fabulously,  while  the  government  itself 
is  still  directed  by  537  human  beings,  and  is  still  the  cumbersome  and  inefficient 
organization  the  Founders  designed  it  to  be. 

Not  only  the  size  of  the  federal  government  but  the  scope  and  complexity  of  its 
undertakings  has  increased  dramatically.  The  terms  of  what  may  be  called  our 
Grand  Political  Accommodation  in  the  U.S.  are  that  (a)  outright  socialization  is  for- 
bidden; while  (b)  differential  subsidization,  taxation,  and  regulation  are  unrestricted, 
and  are  in  fact  encouraged  at  least  some  of  the  time  by  every  influential  political 
quarter.  But  partial  public  management  of  otherwise  private  markets  requires  an 
endless  succession  of  decisions  that  are  highly  technical  and  detailed,  yet  are  highly 
contentious — "political"  rather  than  "proprietary" — and  therefore  of  great  impor- 
tance to  the  representatives  who  direct  the  government.  Administering  a  system  of 
compulsory  medical-care  insurance  for  the  aged  and  poor,  and  prescribing  the 
design  of  new  industrial  processes  around  the  constraint  of  "minimum  feasible"  air 
or  water  pollution,  are  not  only  larger  but  more  complex  than  any  of  the  federal 
government's  peacetime  enterprises  before  the  1930's. 

Now  a  strong  case  can  be  made  that  the  federal  government  has  passed  the 
threshold  of  diminishing  returns  to  scale  and  scope — that  it  has  taken  on  more  nu- 
merous and  diverse  responsibilities  than  any  organization  can  manage  with  toler- 
able efficiency,  even  one  armed  with  the  coercive  powers  of  the  state.  Whether  or 
not  this  is  so,  however,  it  seems  quite  clear  that  the  growth  of  government  has 
worked  to  the  relative  disadvantage  of  the  legislative  branch  and  the  relative  ad- 
vantage of  the  executive  branch.  The  legislature  is  a  collegial  body  of  independent 
individuals  representing  a  profusion  of  different  views  and  interests;  it  is  best  suited 
to  making  occasional  broad  decisions  requiring  the  definition  of  a  common  social 
consensus.  The  executive  is  a  hierarchy  of  like-minded  individuals  accountable  to  a 
single  boss;  it  is  best  suited  to  making  numerous  detailed  decisions  within  a  pre- 
established  policy  framework.  The  growth  in  the  number  and  complexity  of  deci- 
sions facing  the  government  has  played  to  the  executive's  inherent  strengths.  While 
both  branches  have  grown  in  absolute  power  as  new  laws  have  staked  out  new  do- 
mestic territories  for  the  federal  government,  the  executive  branch's  superior  ability 
to  manage  these  new  territories  has  given  it  a  larger  share  of  the  division  of  author- 
ity to  define  and  direct  national  policy. 

That  this  is  so  can  be  seen  in  the  fact  that  Congress,  as  a  concomitant  of  its  ap- 
proval of  larger  and  more  complex  government,  has  been  obliged  to  delegate  in- 
creasing legal  and  policymaking  authority  to  the  executive  branch.  With  the  govern- 
ment intervening  more  and  more  deeply  into  private  markets.  Congress  incresisingly 
has  lacked  the  resources — chiefly  time  and  information — necessary  to  enact  in  law 
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all  of  the  discrete  judgments  and  compromises  necessary  to  guide  these  interven- 
tions. So  it  has  increasingly  fudged— enacting  vague  and  often  flatly  contradictory 
statutory  standards  that  have  effectively  transformed  executive  officials  (and  deriva- 
tively judges)  into  de  facto  lawmakers.  The  executive  branch,  for  its  part,  has  re- 
sponded with  brilliant  policymaking  innovations  that  have  at  once  demonstrated  its 
superior  versatility  in  managing  the  large  complex  state  and  encouraged  further 
legislative  delegations.  The  greatest  of  these  is  "informal  rulemaking,"  which  subtly 
combines  the  efficiency  of  executive  decisionmaking  with  the  key  legitimating  fea- 
tures of  judicial  and  legislative  decisionmaking — due  process  and  public  sanction. 

None  of  Congress'  own  policymaking  innovations  have  come  close,  not  even  the 
"legislative  veto."  It  is  important  to  recognize,  however,  that  this  is  what  the  legis- 
lative veto  was:  a  means  of  holding  onto  a  part  of  the  authority  delegated  to  the 
executive;  of  avoiding  the  hard,  time-consuming,  and  sometimes  impossible  compro- 
mises of  legislating;  and  of  importing  some  of  the  efficiencies  of  executive  decision- 
making into  the  legislature.  Of  course,  to  describe  the  legislative  veto  in  this  way  is 
not  to  approve  it  as  a  constitutional  matter,  as  Mr.  Justice  White  appeared  to  in  his 
dissent  in  Chadha.  It  may  be  that  the  Constitution  does  not,  by  its  terms,  forbid  the 
giant  modern  state — but  this  hardly  means  that  the  terms  the  Founders  did  agree 
on  must  give  way  to  the  administrative  convenience  of  that  state. 

The  legislative  veto  is,  however,  only  one  of  several  devices  Congress  has  fash- 
ioned to  retain  day-to-day  policymaking  authority.  Indeed,  legislative  veto  provisions 
were  in  hundreds  of  statutes  for  decades,  and  over  consistent  presidential  opposi- 
tion, before  any  were  challenged  in  definitive  cases  before  the  Supreme  Court  in 
1983,  suggesting  the  relative  unimportance  of  the  device.  Where  large  stakes  have 
been  involved.  Congress  has  been  more  likely  to  rely  on  other  means  of  influencing 
or  controlling  the  Administration  in  office — appropriations  riders  requiring  or  for- 
bidding agencies  to  undertake  certain  actions;  informal  agreements  between  com- 
mittee chairmen  and  executive  officials;  and,  of  course,  direct  legislative  nullifica- 
tion of  executive  actions,  as  in  cases  of  the  saccharin  ban  and  the  automobile  seat- 
belt-ignition  interlock  regulation.  The  legislative  veto  stands  out  from  these  and 
other  devices  of  legislative  control  only  in  that  it  stepped  clearly  over  the  constitu- 
tional foul  line. 

Since  Chadha,  many  observers  have  expressed  the  hope  that  Congress  will  now 
become  "more  responsible"  and  begin  making  the  tough  legislative  choices  it  avoid- 
ed under  cover  of  the  legislative  veto.  The  analysis  above  suggests  that  this  is  a  vain 
hope.  The  problem  of  modern  lawmaking  has  nothing  to  do  with  individual  legisla- 
tors avoiding  their  responsibilities.  It  is  rather  an  institutional  problem,  inherent  in 
the  very  size  and  ambitions  of  modern  government  and  the  incorrigible  cumber- 
someness  of  legislative  decisionmaking.  In  the  future.  Congress  will  probably  rely 
more  heavily  on  appropriations  riders  and  similar  techniques,  which  will  probably 
re-centralize  legislative  authority  somewhat  in  the  hands  of  the  committee  chair- 
men and  party  leaders.  (The  legislative  veto  was  always  a  backbencher's  idea, 
widely  opposed  by  influential  committee  chairmen  and  party  leaders  in  both 
Houses.)  But  Congress  will  probably  not  write  "better"  laws  or  take  back  large 
chunks  of  statutory  discretion  from  the  executive  branch,  so  long  as  it  is  under  such 
pressure  to  write  and  finance  so  many  laws.  It  will  probably  not  even  write  more 
detailed  laws:  the  Clear  Air  Act,  the  reigning  paradigm  or  highly  detailed  legislative 
regulation,  has  now  mired  Congress  in  a  thirteen-year-long  drafting  marathon,  leav- 
ing the  drafters  in  a  disspirited  state  (along  with  those  who  try  to  interpret,  enforce, 
and  obey  the  results). 

Over  the  past  decade,  as  Congress  was  adding  legislative  veto  provisions  to  more 
and  more  regulatory  statutes,  and  considering  enacting  a  generic  law  to  subject  all 
regulatory  decisions  to  legislative  vetoes,  the  executive  and  judicial  branches  were 
developing  their  own  programs  for  increased  regulatory  oversight.  Presidents  Ford, 
Carter,  and  Reagan  issued  increasingly  rigorous  orders  requiring  the  executive 
agencies  to  assess  the  benefits  and  costs  of  their  regulations  and  submit  them  for 
review  by  the  Executive  Office  of  the  President.  The  courts  strengthened  their  own 
standards  of  review  far  beyond  the  original  conception  of  the  "arbitrary  or  capri- 
cious" standard  of  the  Administrative  Procedure  Act.  In  spite  of  occasional  contro- 
versies. Congress  has  generally  supported  these  efforts,  sometimes  for  the  record. 
The  "Regulatory  Reform  Act  of  1982,"  which  passed  the  Senate  unanimously,  con- 
tained provisions  to  strengthen  legislative  oversight  of  the  regulatory  process  (a 
blanket  legislative  veto)  and  executive  oversight  (benefit-cost  analysis  and  review  by 
the  President's  office)  and  judicial  oversight  (a  "Bumpers  Amendment"  to  the  APA). 
But  the  remarkable  thing  is  how  far  the  executive  and  judicial  branches  have  suc- 
ceeded unilaterally  in  tightening  management  of  regulatory  decisionmaking. 
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The  successive  executive  order  review  programs,  culminating  in  President  Rea- 
gan's Executive  Order  12291,  are  especially  notable  here.  The  benefit-cost  analysis 
requirements  have  fallen  well  short  of  the  regulatory  reformers'  wild  hopes  that 
economics  would  somehow  drive  politics  from  the  regulatory  field.  But  they  have 
imposed  a  modicum  of  discipline  on  the  regulatory  bureaucracies,  narrowing  some- 
what the  freewheeling  discretion  afforded  by  most  regulatory  statutes.  By  making 
regulatory  decisions  more  factual  and  comprehensible,  the  programs  have  made 
them  more  vulnerable  to  control  not  only  by  presidents  but  by  judges  and  legislators 
as  well.  Indeed  the  executive  order  programs,  by  loading  the  rulemaking  files  with 
detailed  empirical  analyses  and  obliging  the  agencies  to  explain  their  decisions  in 
terms  of  these  analyses,  have  probably  done  as  much  to  strengthen  judicial  review 
as  any  of  the  judiciary's  own  doctrinal  innovations.  Virtually  all  of  the  critical  court 
decisions  in  recent  regulatory  cases,  such  as  the  Supreme  Court's  Benzene,  Cotton 
Dust,  and  Passive  Restraints  decisions,  have  turned  decisively  on  economic  and  sta- 
tistical issues  that  were  in  the  record  in  the  first  place  because  of  the  executive 
order  programs. 

Which  is  to  day  that  the  executive  order  programs  are  one  more  example  of  the 
executive  branch's  comparative  advantage  in  directing  the  large  administrative 
state.  The  Chadha  decision  will  give  somewhat  greater  impetus  to  these  programs, 
although  senior  congressional  committee  chairmen  will  oppose  the  trend  just  as 
they  opposed  the  legislative  veto  itself.  It  is  possible,  however,  that  Congress  will 
buck  the  trend  directly.  This  is  suggested  by  the  breathtaking  proposal  of  Congess- 
man  Levitas  and  others:  That  Congress  require  that  regulations  be  affirmatively  ap- 
proved by  statute  before  they  can  take  effect.  This  would,  of  course,  avoid  the  consti- 
tutional problems  of  the  legislative  veto.  It  would  also  oust  the  courts  entirely  of 
review  of  regulatory  decisions  (except  on  constitutional  grounds),  and  thereby  put 
an  end  to  most  of  "administrative  law"  itself!  But  it  would  do  so  at  the  cost  of 
swamping  Congress  with  thousands  of  additional,  highly  detailed  legislative  deci- 
sions each  year,  which  would  surely  be  unmanageable  and  lead  to  procedure  for 
"approving"  agency  rules  in  large  batches. 

Perhaps  a  middle  ground  can  be  devised.  Congress  and  the  President  might  be 
required  to  affirm  only  the  several  dozen  most  important  rules  each  year  (just  as 
Executive  Order  12291  singles  out  for  special  treatment  "major"  rules  imposing 
compliance  costs  of  $100  million  or  more).  Or  statutory  approval  might  be  required 
only  of  the  rules  of  the  so-called  "independent"  regulatory  agencies,  thus  giving  the 
President  as  well  as  Congress  responsibility  for  the  policies  of  these  agencies.  Most 
presidents  would  support  procedures  as  a  general  proposition,  just  as  most  legisla- 
tors have  supported  the  executive  order  programs  as  a  general  proposition.  In  all 
events,  the  Levitas  proposal  puts  the  dilemma  of  congressional  control  of  the  large 
modern  state  in  the  most  exquisite  possible  light:  the  control  is  Congress'  for  the 
taking,  limited  not  by  the  Constitution  but  by  the  nature  of  the  legislative  process. 

Thomas  Susman.  Thank  you,  Chris.  Now  switching  our  focus  from  the  question  of 
balance  of  powers  to  the  tools  of  the  trade  geand  how  to  use  and  channel  power  in 
Washington,  J.  D.  Williams. 

J.  D.  Williams.  I  hesitated  to  accept  Tom's  invitation  to  appear  before  you  today 
because  of  the  sensitivity  of  my  topic.  Therefore,  before  I  start,  I  hereby  disclaim 
that  I  am  recommending  or  advocating  anything  that  is  illegal,  immoral,  improper, 
unethical,  or  even  fattening. 

I'm  surprised  that  Chairman  Miller,  who  prides  himself  in  being  a  non-lawyer,  did 
not  quote  John  Adams'  line  from  the  play,  "1776",  wherein  Mr.  Adams  said,  "I  have 
come  to  the  conclusion  that  one  useless  man  should  be  called  a  disgrace.  Two  use- 
less men  should  be  called  a  law  firm,  and  that  three  or  more  become  a  Congress." 

I  have  heard  a  lot  less  criticisms  today  of  Congress  than  I'd  anticipated,  and  I 
think  that's  appropriate  since  frequently,  that's  the  only  place  that  we,  as  lawyers, 
have  left  to  go  to  secure  appropriate  redress — or  what  we,  or  our  clients  call  appro- 
priate redress  of  agency  relationship  problems.  That's  a  euphemism  for  heated  con- 
troversies. 

Now,  we  are  all  lawyers  here — most  of  us,  other  than  Chairman  Miller,  and  even 
he  believes,  I  guess,  in  the  First  Amendment  to  the  Constitution  which  expressly 
sanctions  lobbying  or  political  actions.  So,  in  the  interest  of  time,  I  won't  get  into 
that  and  the  legal  justification  for  trying  to  change  the  laws,  overturn  agnecy  deci- 
sions, or  whatever. 

I  also  will  not  spend  any  time  on  the  various  decisions,  particularly  from  the  Fed- 
eral Circuit  Court  of  the  District  of  Columbia  about  how  far  you  can  and  cannot  go 
in  marshalling  political  in-put  on  administrative  agencies,  be  they  independent  or 
traditional  Executive  Branch  agencies. 
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Suffice  it  to  say,  the  courts  and  the  agencies  tend  to  be  much  less  tolerant  the 
more  heavily  an  agency  is  engaging  in  a  function  that  tends  to  be  judicial  or  quasi- 
judicial,  particularly  where  it's  two  private  parties  competing. 

I  guess  then,  I  should  move  right  away  to  the  question  of  what  way  are  there  to 
influence  agency  decision-making  other  than  the  obvious  one  of  appearing  before 
the  agency  and  arguing  the  case. 

I  think  I  should  mention,  at  the  risk  of  discouraging  business  for  myself  or  other 
lawyers  in  Washington,  that  perhaps  nine  times  out  of  ten  none  of  the  methods  that 
I  will  list,  which  are  ten  of  the  most  helpful  of  several  dozen — we  set  down  the  other 
day  and  came  up  with  about  three  dozen  ways  that  various  proceedings  have  been 
affected — nine  times  out  of  ten  they  might  be  ineffective  at  best,  or  counter-produc- 
tive at  worst.  So  you  have  to  study  each  case,  each  potential  representation  to  make 
sure  that  what  you  can  do  will  be  helpful  because  you  certainly  do  not  wish  to  be 
unhelpful. 

The  single  most  effective  tool  Congress  has  for  influencing  administrative  agen- 
cies is  the  much  flaunted  "power  of  the  purse."  It  is  true,  with  regard  to  agencies, 
that  Washington  is  the  "golden  rule  city."  The  golden  rule  as  practiced  there,  is 
that,  "He  who  hath  the  gold,  rules."  And  there  can  be  riders  on  either  appropri- 
ations measures,  or  authorization  measures,  mandating  that  funds  be  spent,  or  not 
be  spent,  on  specific  items. 

I  listened,  Chris,  to  your  comments  and  I  wish  that  there  were  as  many  of  these 
riders  and  authorizations  and  all  the  other  things  that  you're  talking  about.  I  really 
don't  think — if  you  get  out  of  abortion  and  aide  to  Cambodia,  things  like  that — there 
have  been  that  many  successful  efforts  in  that  regard.  In  the  defense  area,  there  has 
been  a  lot.  But  in  most,  efforts  by  the  methods  we're  discussing  to  overturn  agen- 
cies, fail.  The  obvious  reason  for  the  appropriations  riders  is  that  you  can't  get  hear- 
ings or  a  mark-up  in  the  substantive  committee.  Of  course,  appropriations  have  to 
be  handled  once  a  year  so  at  least  you're  going  to  get  a  shot  there. 

Actual  efforts  to  change  the  law  can  sometimes  be  successful.  You're  frequently 
met  with  the  argument  that  Congress  cannot  interfere  with  an  ongoing  proceeding 
by  changing  the  law  as  the  case  progresses,  either  through  the  agencies  or  the 
courts.  Basically,  that  is  an  excuse  for  inaction  since  the  powers  of  Congress  are  as 
broad  as  they  wish  in  this  regard;  but  I  wish  it  was  as  easy  as  some  think  to  get 
that  type  of  measure  through.  Even  if  you  have  the  votes,  you  have  to  overcome 
filibusters  or  a  refusal  of  a  committee  chairman  to  hold  hearings,  and  other  tactics. 

On  the  softdrink  legislation,  for  instance,  we  had  to  invoke  cloture  on  the  filibus- 
ter in  the  U.S.  Senate,  which,  for  procedural  reasons,  we  had  started  but  that  took  a 
good  while.  Then,  in  the  House  of  Representatives,  there  had  to  be  a  discharge  peti- 
tion and  that  is  a  fairly  rare  occurrence. 

Now,  on  bills  and  amendments  it's  sometimes  helpful  with  agencies  to  have  a  bill 
introduced,  particularly  if  it's  by  the  committee  chairman  of  subcommittee  chair- 
man which  would  raise  questions  about  certain  steps  they  may  be  taking.  This  is 
known  in  the  trades  as  the  "warning  shot  across  the  bow". 

Generally  speaking,  with  the  FTC,  you  must  be  prepared  if  you  engage  in  a  battle 
with  them,  to  either  terminate  their  funds  or  overturn  the  ruling,  because  it  is  a 
tough  agency  to  deal  with.  I  truly  think  your  question,  Jim — who  controls  the 
FTC? — is  unanswered.  But  I  frankly  must  say,  that  of  the  many  matters  that  I  have 
looked  at  over  the  years,  I  haven't  thought  the  FTC  was  out  of  line  nearly  as  much 
as  the  various  comments  would  indicate.  But  I  can  tell  you  this,  when  you  do  decide 
they  are  out  of  line  and  you  want  to  do  something  about  it,  you  better  pack,  as  we 
say,  you  better  pack  a  pretty  good  lunch  because  you  are  going  to  have  to  stay  a 
while. 

Concerning  congressional  hearings  you  can  have  oversight  hearings,  legislative 
hearings  and  investigative  hearings;  you  never  know  what  subcommittee  is  going  to 
have  the  action.  Our  friend,  Don  Albosta,  now  has  the  White  House  on  the  grill 
from  the  vantage  point  of  the  ethics  in  government  subcommittee.  I  doubt  too  many 
of  you  have  given  a  lot  of  thought  to  that  panel 

One  important  instance  where  you  can  really  make  sure  administrators  recog- 
nize— at  least  consider — your  view  points  is  when  they  have  been  nominated  and 
are  up  for  confirmation.  I've  never  seen  more  intelligence  in  judgment  displayed  by 
potential  appointees  than  when  they  are  seeking  confirmation  and  make  the  rounds 
of  congressional  leaders.  I  know  of  no  court  decisions  in  this  area,  but  think  that  as 
a  matter  of  constitutional  right  that  a  member  of  the  Senate,  before  exercising  his 
duty  to  vote  or  not  vote  for  a  person,  could  and  should  inquire  into  his  viewpoints 
into  certain  areas.  Now,  I  don't  think  you  could  really  get  into  too  much  as  to  exact- 
ly how  a  nominee  might  vote  on  certain  issue  if  confirmed  but  there  is  a  saying  in 
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Washington  the  medium  is  the  message,  and  I  have  found  potential  confirmees  to  be 
very  sensitive  as  they  go  through  confirmation  hearings. 

Informal  communication  from  members  of  staff  to  an  agency  are  often  helpful  pri- 
marily to  expedite  action  It's  a  rare  instance  where  that  will  be  sufficient,  though 
you  should,  in  my  judgment,  in  any  controversial  administrative  proceeding,  or  po- 
tential proceeding,  at  least  talk  to  the  appropriate  staff  in  Congress. 

Now,  the  political  process.  I  know  of  one  instance  where  both  parties  came  out 
formally  for  relief  in  a  certain  administrative  proceeding,  and  that  does  help  you,  if 
not  with  the  agency,  at  least  with  the  lobbying  on  the  hill  to  terminate  agency 
funds  for  that  proceedings. 

Something  frequently  overlooked  is  state  action.  A  few  years  ago,  we  had  a  case 
over  at  the  CAB.  We  were  unable  to  persuade — or  the  lawyers  handling  the  case 
were  unable  to  persuade — the  agency  to  rule  in  our  favor.  We  couldn't  get  any  legis- 
lation through  the  Congress.  We  looked  into  the  matter  and  found  it  v/as  much 
easier  to  change  the  state  law  to  provide  a  different  rule  for  counting  votes  of  for- 
eign citizens,  thereby  enabling  us  to  meet  the  federal  requirements.  So  consider 
state  action  by  legislation  or  regulation.  Intervention  by  state  government  officials 
is  usually  of  limited  value,  but  some  governors  are  more  equal  than  others  in  Wash- 
ington. 

Foreign  intervention  is  another  area  of  potential  assistance.  I  have  never  seen 
anyone,  even  the  most  ambitious  or  overweaning  lobbist  in  Washington,  that  could 
equal  the  effort  of  what  some  foreign  governments  will  do  or  try.  Also,  it  is  not  un- 
common to  see  U.S.  ambassadors  go  native  and  call  the  U.S.  government  on  their 
behalf.  I  think  a  few  years  ago  there  was  a  widely  heralded  case  where  Ambassador 
Annenberg,  our  Ambassador  to  the  United  Kingdom,  even  called  the  President  and 
interceded  in  an  agency  proceeding,  which  most  people  in  Washington  would  be  re- 
luctant to  do. 

I'm  getting  short  on  time,  so  I  would  like  to  close  by  saying  that  you  frequently 
cannot  tell  what  will  be  the  most  helpful  in  a  proceeding.  Senator  Kerr  once  ob- 
served that  politics,  meaning  various  political  techniques,  is  like  war,  meaning  var- 
ious military  approaches.  What  you  do  may  be  only  fifty  percent  effective.  The  prob- 
lem is  that  one  often  does  not  know  which  fifty  percent,  or  part  thereof,  is  effective. 
Where  the  survival  of  a  client  is  at  stake,  several  of  the  methods  I  discussed  above 
may  be  used;  for  in  the  end,  it  is  hard  to  know  why  an  agency  decides  a  given  issue 
the  way  it  does. 

Now,  the  various  methods  I've  talked  about  are  in  no  way  a  substitute  for  the 
effective,  albeit  traditional,  legal  representation  you  provide  to  your  clients  before 
the  agencies.  Only  a  fool  would  contend  otherwise.  However,  I  do  say  that  failure  to 
at  least  consider,  what  for  the  sake  of  brevity  I  will  call  the  "political  option",  as  a 
supplement,  may  mean  an  opportunity  lost,  or,  perish  the  thought,  an  unhappy 
client. 

So,  I  yield  back  the  remainder  of  my  time. 

Thomas  Susman.  Thank  you,  J.  D.  our  next  panelist  is  Joan  Claybrook. 

Joan  Claybrook.  In  1982,  over  47,000  Americans  were  killed  in  crashes  on  our 
nation's  highways,  almost  the  number  of  American  armed  forces  killed  during  the 
entire  Viet  Nam  War.  About  thirty-three  thousand  or  70%  of  these  highway  fatali- 
ties were  occupants  of  cars,  light  trucks,  or  vans  and  about  half  of  these  occupants, 
or  more  than  15,000  of  our  citizens  could  have  avoided  death  (and  many  thousands 
more  avoided  serious  injuries)  by  using  effective  vehicle  occupant  restraints.  Other 
vehicle  design  changes  could  prevent  additional  deaths  and  mitigate  the  severity  of 
injuries  for  a  very  modest  cost. 

The  cost  to  the  nation  for  automotive  casualties  reaches  $60  billion  a  year.  Auto 
crashes  are  the  major  cause  of  death  for  Americans  under  age  34.  They  are  the  larg- 
est single  cause  of  paraplegia  and  quadraplegia  and  a  major  cause  of  epilepsy.  On 
the  average,  every  day  of  the  year  there  is  a  motor  vehicle  crash  fatality  every  12 
minutes  and  an  injury  every  10  seconds.  Every  day  over  120  people  die,  the  equiva- 
lent of  a  major  airline  disaster.  Unquantified,  and  often  unseen,  is  the  heartbreak, 
ertiotional  trauma,  and  strain  on  the  family  following  the  sudden,  unexpected  death 
or  severe  injury  of  a  beloved  relative  or  friend. 

Why  then  is  it  that  this  nation,  with  the  greatest  know-how  in  the  history  of  the 
world,  continues  to  tolerate  this  brutal  maiming  of  its  youth  when  there  are  known 
technological  remedies  readily  available  to  mitigate  this  slaughter?  The  answer  is 
found  in  the  decisions  by  the  executives  of  the  automotive  companies  who  devote 
their  resources  and  talent  to  avoiding  technological  innovation  rather  than  to  pro- 
ducing and  selling  it.  This  paper  focuses  on  the  tactics  used  by  one  of  the  world's 
most  powerful  industrial  giants  on  the  one  hand,  and  health  and  safety  advocates 
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on  the  other,  to  influence  the  regulatory  decisions  concerning  automatic  crash  pro- 
tection built  into  cars  with  air  bags  or  automatic  belts. 

A  brief  history  facilitates  the  discussion.  In  the  mid-1960's,  Eaton,  Yale  and 
Towne,  an  automotive  supplier  in  Cleveland,  Ohio,  began  working  on  the  develop- 
ment of  a  new  automotive  safety  device  for  which  the  early  patents  by  individual 
inventors  had  been  filed  about  1952.  While  Ralph  Nader  was  persuading  the  Con- 
gress that  the  auto  industry  must  be  regulated  to  get  safety  into  cars,  Eaton  was 
beginning  to  work  with  Ford  Motor  Company  to  develop  an  automotive  air  bag,  an 
inflatable  pillow,  that  would  prevent  occupant  injuries  in  injury-producing  frontal 
crashes  of  12  mph  or  more.  By  1969,  Eaton  had  persuaded  the  National  Highway 
Traffic  Safety  Administration  (NHTSA)  and  the  new  Secretary  of  Transportation, 
John  Volpe,  of  the  payoff  of  the  air  bag  concept,  and  General  Motors'  new  president, 
Ed  Cole,  was  also  enticed. 

But  in  August  1969,  at  the  NHTSA's  public  meeting  to  discuss  the  Advance 
Notice  of  Proposed  Rulemaking  for  an  automatic  restraint  standard.  Ford's  demon- 
stration air  bag  failed  to  inflate  because  the  system  was  not  properly  connected.  Fol- 
lowing nationwide  publicity,  Henry  Ford  II  dismantled  Ford's  air  bag  research  pro- 
gram. Undeterred,  however.  General  Motors'  Ed  Cole  wrote  to  the  Department  of 
Transportation  in  August  1970  that  his  company  would  voluntarily  install  air  bags 
as  standard  equipment  in  all  1975  GM  models  if  NHTSA's  proposed  standard  (issued 
in  May  1970)  were  delayed  two  years,  from  the  1973  to  1975  model  year. 
The  major  highlights  since  1970  have  been: 

October  1970:  NHTSA  issues  automatic  restraint  standard  effective  with  1974 
models. 

February  1972:  Commended  by  the  White  House  at  Ford  Motor  Company's  sugges- 
tion, NHTSA  requires  the  seat  belt  interlock  system  for  1974  models,  and  delays  the 
air  bag  requirement  until  1976  models. 

October  1974:  Congress  revokes  the  seat  belt  interlock  provision  after  one  model 
year  because  of  substantial  public  opposition. 

October  1974:  GM  offers  air  bags  as  an  option  in  a  few  large  luxury  models.  They 
are  not  advertised  and  only  10,000  are  sold  by  1976,  when  they  are  discontinued. 
December   1976:   DOT  Secretary,  William  Coleman,   revokes  the  automatic   re- 
straint standard  contracting  instead  with  GM,  Ford  and  Mercedes  for  an  air  bag 
demonstration  fleet  in  1980  and  1981  models  to  test  public  acceptance. 

June  1977:  DOT  Secretary,  Brock  Adams,  issues  new  automatic  restraint  standard 
to  take  effect  in  1982,  1983,  and  1984,  starting  with  large  cars. 

October  1977:  Congress  refuses  to  veto  the  Adams  standard.  Automakers  refuse  to 
carry  out  Coleman  demonstration  project. 

1978:  First,  Eaton  Corporation,  then  Allied  Chemical,  both  air  bag  development 
pioneers,  reluctantly  bow  out  of  the  air  bag  business  after  automakers  indicate  they 
will  use  mostly  automatic  belts. 

April  1981:  DOT  Secretary,  Drew  Lewis,  delays  the  standard  one  year  and  pro- 
poses it's  repeal. 

October  1981:  Secretary  Lewis  revokes  the  standard  claiming  it  would  not  produce 
significant  safety  benefits  because  most  people  would  not  wear  the  detachable  auto- 
matic belts  the  industry  planned  to  install. 

June  1982:  The  U.S.  Court  of  Appeals  for  the  District  of  Columbia  rules  that  the 
rescission  of  the  standard  is  arbitrary  and  capricious. 

June  1983:  The  U.S.  Supreme  Court  rules  that  the  rescission  of  the  standard  was 
arbitrary  and  capricious  and  instructs  DOT  to  produce  an  adequate  rationale  for 
revocation  or  to  move  forward  with  a  compliance  schedule  for  the  standard. 

The  battle  over  air  bags  began  in  June  1970,  one  month  after  NHTSA  issued  its 
Notice  of  Proposed  Rulemaking.  Ford  Motor  Company  inaugurated  its  campaign 
against  the  proposed  air  bag  standard  with  the  publication  of  full-page  ads  in  major 
national  newspapers.  Ford  attacked  the  air  bag  technology,  charging  (incorrectly) 
that  it  would  cause  hearing  loss,  as  well  as  its  reliability,  and  its  cost.  This  maneu- 
ver illustrates  most  of  the  tactics  used  by  the  chief  executives  in  the  automotive  in- 
dustry during  the  next  decade  to  undermine  the  safety  standard: 

An  unexpected  public  announcement  designed  to  discredit  the  government. 
Raising  questions  about  the  technology  which  are  difficult  to  refute  quickly  and 
would  be  believed  for  years  despite  their  inaccuracy. 

Signalling  business  leaders,  the  Congress,  the  White  House  and  dealers,  to  gener- 
ate opposition. 

Spending  far  more  resources  than  the  government  or  public  interest  supporters 
could  marshall  to  respond. 
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Getting  results  through  coalitions 

The  imbalance  of  resources  between  the  automotive  industry  and  the  safety  advo- 
cates forced  those  in  favor  of  the  standard  to  form  coalitions.  The  manufacturers 
not  only  had  huge  treasuries,  large  Washington  offices,  and  dealers  in  every  Con- 
gressional district,  but,  as  the  implementers  of  the  standard,  could  issue  authorita- 
tive statements  about  the  technology  and  had  unique  access  to  the  information 
about  the  installation,  performance  and  cost  of  air  bag  systems. 

The  consumer  organizations  gradually  formed  an  informal  alliance  with  the  auto 
insurers  who  emerged  in  the  early  1970's  began  to  recognize  their  economic  interest 
in  vehicle  safety  engineering.  They  were  soon  joined  by  the  UAW,  the  National 
Safety  Council,  the  American  Public  Health  Association  and  other  medical  groups, 
disability  groups,  and  eventually,  some  air  bag  suppliers.  This  variety  of  constituen- 
cies presented  an  array  of  political  support  for  the  standard. 

Massaging  the  bureaucrats 

The  auto  industry  is  well  practiced  in  the  art  of  massaging  the  NHTSA  scientific, 
engineering  and  legal  staffs.  Each  major  auto  company  employs  full-time  personnel 
to  keep  track  of  what  the  agency  is  doing,  to  get  to  know  the  key  individuals,  to 
socialize  with  them  where  possible,  to  watch  the  public  docket  and  to  know  what 
isn't  there  yet,  but  is  enroute. 

The  companies  frequently  make  full-blown  presentations  with  slides,  movies,  and 
charts.  Their  rulemaking  comments  are  carefully  crafted  to  reveal  the  most  advan- 
tageous information,  to  plant  seeds  of  doubt,  and  paint  pictures  of  dire  results.  New 
government  officials  are  routinely  invited  to  "visit  our  proving  grounds",  where 
company  managers  can  get  their  points  across  in  a  more  relaxed  atmosphere. 

Unable  to  afford  the  time  or  expense  of  establishing  such  connections,  public  in- 
terest representatives  focus  their  energies  on  major  agency  actions,  and  often  re- 
lease their  comments  or  letters  to  the  press  to  attract  official  attention.  Both  tactics 
work. 

During  consideration  of  the  automatic  restraint  rulemaking  in  1977,  the  new  Sec- 
retary of  Transportation,  Brock  Adams,  did  not  have  the  time  to  visit  industry  facil- 
ities. So  GM  officials  brought  Detroit  to  Washington.  They  invited  the  Secretary 
(who  invited  the  NHTSA  agency  to  join  him)  to  witness  an  air  bag  inflation  from 
the  inside  of  a  GM  equipped  car.  GM  gave  him  goggles  to  protect  against  any  unto- 
ward exposure  (that  alone  was  enough  to  raise  questions  in  the  decisionmaker's 
mind).  GM  knew  that  the  noise  of  the  inflation  would  seem  very  loud  to  a  person 
sitting  quietly  rather  than  crashing  in  the  car,  where  the  noise  of  the  crash  exceeds 
all  others.  But  the  experience  created  more  doubts  than  even  GM  planned.  The 
dashboard  cover  for  the  passenger  side  air  bag  made  a  direct  hit  and  rumor  had  it 
that  the  Secretary  could  not  play  tennis  for  at  least  three  weeks. 

Technological  arguments — putting  the  Government  on  the  defensive 

At  each  point  in  the  decisionmaking  process,  the  industry  has  sought  to  present 
rationales  that  would  be  most  effective  in  avoiding  implementation  of  the  standard. 
Usually,  this  meant  raising  concerns  about  the  technology,  a  subject  about  which 
the  companies  have  no  peer.  While  not  directly  contradicting  its  earlier  positions, 
the  industry  often  has  ignored  the  inconsistencies. 

For  example,  in  1970,  GM  president  Ed  Cole  offered  to  place  air  bags  in  GM's 
entire  1975  model  automotive  fleet.  But  in  1977,  GM  argued  for  4-6  years  lead  time 
and  even  got  its  former  president,  Mr.  Cole,  an  outspoken  air  bag  advocate,  to 
present  the  case  for  phased-in  implementation,  claiming  the  need  for  more  time  to 
design  the  systems  for  small  cars.  Under  extreme  pressure  from  his  former  employ- 
er, Cole  suggested  to  me  just  before  the  public  hearing  that  perhaps  he  shouldn't 
testify,  but  he  finally  decided  to  relent. 

After  the  standard  was  issued,  and  the  Congress  was  considering  the  veto,  the 
companies  got  more  aggressive.  First,  they  persuaded  Representative  Bud  Shuster 
(R-Pa.)  to  raise  a  fuss  about  sodium  azide,  the  chemical  inflator  system  inside  air 
bags,  even  though  the  manufacturers  chose  it  as  the  safest  and  most  effective 
system.  Shuster  unexpectedly  called  a  press  conference  to  charge  that  sodium  azide 
was  explosive  and  toxic.  Long  used  as  a  sterilizer  in  agricultural  applications,  the 
sodium  azide  turns  into  harmless  nitrogen  gas  with  the  inflation  of  the  air  bag. 
While  toxic  if  ingested,  it  would  be  almost  impossible  to  reach  it  in  the  hermetical- 
ly-sealed steel  cylinder  holding  the  inflator.  Unlike  the  fuel  tanks,  it  could  not  ex- 
plode unless  mixed  with  other  chemicals. 

In  July  1979,  just  as  the  House  Rules  Committee  was  considering  the  NHTSA  au- 
thorization bill.  Representative  John  Dingell  prematurely  released  a  GAO  study 
chastizing  NHTSA  for  not  addressing  the  potential  harm  to  small  children  who  are 
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not  properly  seated  in  the  front  of  the  car  when  the  air  bag  inflates.  GM  planted 
the  issue  with  GAO.  The  GAO  report  gave  the  problem  an  official  imprimatur. 
Three  months  later,  GM  released  a  statement  revealing  it  had  spent  millions  of  dol- 
lars testing  baby  pigs  with  air  bags  and  decided  not  to  place  air  bags  in  any  of  its 
large-size  1981  models  as  previously  promised  to  avoid  the  risk  of  harm  to  out-of- 
position  children. 

In  response,  the  government  called  a  press  conference  to  point  out  that  General 
Motors  was  recycling  a  tactic  it  had  used  in  1967  when  it  asked  the  Department  of 
Transportation  to  delay  the  shoulder  harness  belt  standard  because  it  alleged  that 
harm  could  occur  to  unbelted  rear  seat  occupants  who  might  hit  their  heads  against 
heads  of  belted  front  seat  occupants.  In  both  instances,  GM  misled  the  government. 
In  1967,  the  standard  was  reinstated  after  the  government  reviewed  28,000  Volvo 
accident  investigations  involving  shoulder  belts. 

Subsequent  investigation  of  the  out-of-position  child  phenomenon  also  revealed 
that  it  was  not  a  technological  problem,  but  rather  a  matter  of  how  GM  designed  its 
air  bag  system.  NHTSA  hired  an  experienced  automotive  testing  engineer  to  design 
the  optimum  air  bag  in  terms  of  weight,  location,  size,  speed  of  inflation,  etc.  He 
discovered  that  GM  had  inappropriately  placed  the  air  bag  underneath  the  dash- 
board, to  avoid  moving  the  air  conditioner,  thus  causing  the  air  bag  to  inflate 
upward  with  great  force  in  order  to  effectively  protect  a  95th  percentile  male.  The 
preferred  and  obvious  alternative  was  placement  of  the  air  bag  at  the  top  of  the 
dashboard  away  from  most  possible  interaction  with  children  crawling  around  the 
front  seat  and  dashboard,  and  in  a  location  which  minimized  the  speed  with  which 
the  system  would  have  to  inflate. 

The  manufacturers  also  raised  the  specter  of  environmental  hazards  caused  by 
demolition  of  the  inflator  system  during  scrappage  of  old  cars.  Again,  the  remedies 
were  not  difficult  and  with  the  assistance  of  the  automotive  dismantlers,  the  govern- 
ment arranged  for  notification  to  the  dismantler  with  labeling  on  the  top  of  the  gas 
tank,  the  first  system  removed  from  the  vehicle  during  the  scrapping  process.  This 
notice  would  permit  the  dismantler  to  immediately  dispose  of  the  chemical  inflator 
by  inflating  the  air  bag  system  with  a  small  electrical  charge. 

Technology  manipulations 

Because  the  automatic  restraint  standard  is  written  in  performance  terms,  the 
automotive  industry  can  select  the  systems  to  use  in  complying  with  the  standard. 
In  the  past  five  years  it  has  taken  advantage  of  this  flexibility  to  undermine  the 
intent  of  the  standard.  It  initially  planned  to  use  air  bags  in  most  cars.  Then,  by 
way  of  discouraging  the  air  bag  suppliers,  Ford  and  GM,  then  with  70  percent  of  the 
U.S.  market,  announced  in  1978  they  intended  to  use  mostly  automatic  belts.  The 
traditional  auto  suppliers,  Eaton  and  Allied  Chemical,  predictably  dropped  out  of 
the  air  bag  market.  Luckily,  several  risk-taking  aerospace  suppliers  remained. 
Indeed,  they  formed  a  small  trade  association  and,  breaking  50  years  of  auto  indus- 
try tradition,  publicly  opposed  the  big  three's  opposition  to  air  bags.  They  also  chal- 
lenged their  price  figures,  arguing  air  bags  could  sell  profitably  for  $185  in  mass 
production. 

As  if  to  mock  the  seriousness  of  the  problem  and  the  opportunities  for  lifesaving 
technological  innovation,  in  1981  Ford  and  GM  announced  they  would  install  de- 
tachable automatic  belts  which,  unlike  the  Volkswagen  belts,  would  disappear 
against  the  B-pillar  when  not  in  use.  They  then  supported  the  government's  claim 
that  such  belts  would  be  a  waste  of  money  because  the  public  would  not  use  them. 
This  final  mockery  was  firmly  rejected  by  the  Burger  court  in  June  1983. 

Cost  and  benefits — the  bottom  line  defense 

While  the  industry's  technological  rationales  usually  had  some  initial  modicum  of 
credibility,  their  arguments  about  cost  have  been  often  dismissed.  In  1977,  General 
Motors  claimed  that  air  bag  installation  would  cost  $193  per  vehicle.  In  1980,  GM's 
Chairman  of  the  Board  revealed  it  would  now  be  $1,100.  He  failed  to  explain,  howev- 
er, that  this  price  had  been  set  for  a  very  small  production  of  air  bag  systems.  How- 
ever, even  in  mass  production,  GM  set  a  price  of  almost  $600  for  a  device  far  less 
complicated  and  lighter  in  weight  than  an  automatic  transmission  or  automotive  air 
conditioner. 

Because  automatic  restraints  have  such  an  incredible  payoff  (William  Nordhaus, 
formerly  on  the  Council  of  Economic  Advisors,  estimated  a  savings  of  $33  billion  in 
economic  costs  in  the  near  term),  the  auto  companies  had  to  jack  up  their  prices 
dramatically  to  make  the  argument  that  they  are  not  economical  and  would  not 
pass  a  cost-benefit  test.  This  also  helped  the  U.S.  companies  argue  that  the  standard 
would  hurt  them  competitively  as  the  Japanese  imports  were  increasing  their  share 
of  the  market  dramatically. 
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Controlling  the  bureaucrats  through  other  institutions 

One  tactic  frequently  employed  by  both  advocates  and  opponents  of  the  automatic 
restraint  standard  has  been  securing  the  involvement  of  other  institutions.  After 
Henry  Ford  II  decided  to  oppose  the  standard,  he  found  it  was  not  possible  to 
change  Secretary  Volpe's  position.  He  therefore  arranged  to  meet  with  President 
Nixon  on  April  27,  1971,  where  he  and  Ford  president  Lee  lacocca  appealed  to  the 
President  to  revoke  the  standard,  which  he  eventually  agreed  to  do. 

From  the  Nixon  White  House  tapes,  we  have  recently  learned  that  in  elaborating 
on  the  need  to  revoke  the  air  bag  standard,  Mr.  lacocca  claimed  the  standard  could 
result  in  a  critical  balance  of  payments  problem  for  the  government. 

".  .  .  we  are  in  a  downhill  slide,  the  likes  of  which  we  have  never  seen  in  our 
business.  And  the  Japs  are  in  the  wings  ready  to  eat  us  up  alive.  So  I'm  in  a  posi- 
tion to  be  saying  to  Toms  (NHTSA  Administrator)  and  Volpe  (DOT  Secretary), 
'Would  you  guys  cool  it  a  little  bit?  You're  gonna  break  us.'  .  .  .  We  cannot  carry 
the  load  of  inflation  in  wages  and  safety  in  a  four  year  period  without  breaking  our 
back.  It's  that  simple,  and,  and  that's  what  we've  tried  to  convey  to  these  people." 

By  the  time  President  Nixon  gave  Ford  Motor  Company  what  it  wanted  in  1972, 
Ford  and  other  manufacturers  had  already  challenged  the  automatic  restraint 
standard  in  the  6th  Circuit.  But  the  6th  Circuit  was  not  helpful  to  Ford.  It  endorsed 
the  agency's  authority  to  issue  safety  standards  which  force  automotive  technology 
and  it  merely  required  the  agency  to  upgrade  the  anthropomorphic  dummy  to  make 
sure  it  was  an  adequate  human  surrogate. 

The  manufacturers  have  frequently  turned  to  the  Congress  with  more  success  in 
achieving  their  goals.  When  NHTSA's  authorization  bill  was  moving  through  the 
Congress  in  1974,  several  members  proposed  an  amendment  to  prohibit  the  ignition 
interlock.  Following  an  overwhelming  vote,  the  manufacturers  encouraged  a  move 
to  prohibit  an  automatic  restraint  standard.  Suddenly  on  the  defensive,  the  agency's 
Congressional  supporters  proposed  a  lesser  evil — the  opportunity  for  a  Congressional 
veto  upon  the  issuance  of  a  standard  covering  air  bag  systems. 

The  industry  took  full  advantage  of  this  opportunity  in  1977  following  issuance  of 
the  Adams  standard.  It  took  SV2  months  for  the  Congress  to  hold  hearings,  debate, 
and  vote  on  the  veto.  During  this  time,  the  manufacturers  persuaded  several  mem- 
bers of  Congress  to  overtly  attack  the  NHTSA's  expertise.  Following  on  the  heels  of 
Representative  Shuster's  sodium  azide  charges.  Representative  John  Dingle  (D-Dear- 
born,  Mich.)  accused  the  agency  of  concealing  adverse  air  bag  cadaver  tests  and 
muzzling  an  agency  employee  by  not  letting  him  testify  at  Congressional  hearings. 
It  turned  out  that  some  very  recent  comparative  air  bag/belt  tests  had  been  con- 
ducted with  youthful  cadavers  used  in  the  belt  crash  test  and  aged  cadavers  used  for 
the  air  bag  tests.  As  a  consequence,  some  of  the  air  bag  tests  showed  them  to  be  less 
effective  than  belts.  Needless  to  say,  all  of  this  was  difficult  to  explain  to  members 
of  Congress. 

A  few  days  before  the  Senate  voted  on  the  veto  the  Detroit  News  carried  banner 
headlines  quoting  Representative  Dingell's  charge  that  the  agency  was  muzzling  one 
of  its  employees.  Because  it  was  a  federal  holiday,  it  was  only  by  chance  that  the 
agency  learned  of  the  charge  and  was  able  to  refute  it  as  utterly  false  so  that  the 
wire  services  and  the  national  news  networks  did  not  carry  it. 

After  the  Congress  refused  to  veto  the  standard,  Representatives  Dingell  and 
Shuster  persisted  in  offering  riders  on  the  DOT  Appropriations  bills  in  1978,  1979 
and  1980,  prohibiting  use  of  agency  funds  to  implement  or  to  enforce  the  standard. 
Since  the  standard  did  not  take  effect  until  1982  models,  these  riders  were  more  of  a 
nuisance  than  a  hindrance.  But  to  protect  against  more  devastating  amendments, 
the  advocates  of  the  standard  had  to  spend  months  lobbying  the  Congress. 

While  there  was  genuine  support  on  Capitol  Hill  for  the  automatic  restraint 
standard,  the  major  contribution  of  the  supporters  was  fending  off  the  regular  at- 
tacks by  Dingell  and  Shuster.  Then,  in  December  1979,  Representative  John  Burton 
(D-Calif.)  uncovered  a  major  source  of  support  for  the  standard  when  he  asked  Gen- 
eral Motors  to  supply  their  air  bag  marketing  surveys.  General  Motors  finally  re- 
vealed three  customer  surveys,  from  1971,  1978,  and  1979,  which  showed  strong  en- 
dorsement of  automatic  crash  safety  provisions  in  cars  and  air  bags  in  particular  by 
GM  car  buyers. 

Influencing  public  sentiment 

Public  disclosures  are  a  mainstay  in  Washington  for  changing  or  maintaining  a 
public  policy.  In  the  battle  over  automatic  restraints,  publicity  has  been  used  effec- 
tively by  both  advocates  and  opponents. 

In  1974,  Allstate  Insurance  Company,  an  ardent  advocate  of  air  bags,  offered  a  30 
percent  discount  on  medical  and  no-fault  personal  injury  coverage  for  any  air  bag 
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equipped  vehicle.  Allstate  ran  national  television  and  newspaper  advertisements.  It 
also  hired  several  stunt  drivers  to  drive  air  bag  equipped  vehicles  into  brick  walls  at 
30-35  mph  to  show  the  actual  experience  in  the  crash.'  This  film,  and  others  pre- 
pared by  the  Insurance  Institute  for  Highway  Safety,  were  made  into  short  features 
and  syndicated  to  movie  houses  across  the  nation  to  educate  the  public  on  the  capa- 
bilities of  the  air  bag  systems. 

During  the  congressional  veto  hearings,  the  insurance  industry  brought  in  a 
number  of  individuals  who  had  purchased  the  1974-1976  GM  air  bag  cars  and  who 
had  subsequently  experienced  an  air  bag  crash.  While  some  had  sustained  minor 
injuries,  they  marveled  at  the  protective  capacity  of  the  air  bag  and  their  ability  to 
walk  away  from  severe  crashes.  Their  smashed  up  cars,  transported  by  the  insur- 
ance representatives  to  Washington,  D.C.,  were  placed  on  display  around  the  Con- 
gress as  evidence  of  the  severity  of  the  crash  and  the  miracle  of  the  air  bag.  The 
Department  of  Transportation's  Research  Safety  Vehicle  (RSV),  designed  to  look 
somewhat  like  a  Porsche  and  to  crash  without  injury  to  occupants  at  50  mph,  was 
also  displayed  to  graphically  illustrate  our  technological  know-how  for  designing 
and  building  safer  cars. 

Air  bag  demonstration  cars  in  each  of  the  Department  of  Transportation's  region- 
al offices  were  widely  circulated  around  the  country  and  on  television  to  help  edu- 
cate the  public  about  this  new  technology.  Regular  television  publicity  about  DOT 
car  crash  tests  helped  to  explain  to  the  public  why  automotive  restraint  systems  are 
needed. 

At  the  same  time,  auto  industry  public  relations  offices  created  a  number  of  anti- 
air  bag  cartoons  which  were  syndicated  nationwide  through  the  smaller  press  serv- 
ices to  thousands  of  local  newspapers  and  other  publications. 

During  consideration  of  DOT's  Fiscal  Year  1980  appropriations.  Representative 
John  Dingell  held  a  press  conference  to  reveal  a  film  given  him  by  a  former  employ- 
ee of  a  DOT  contractor  who  tested  air  bag  systems.  The  film  showed  a  test  in  which 
the  end  of  the  inflator  system  popped  off,  revealing  a  momentary  spark  that  ap- 
peared to  touch  the  surrogate  dummy  occupant  of  the  vehicle  during  the  course  of 
the  crash.  In  fact,  the  inflator  systems  used  for  testing  purposes  have  removable  sec- 
tions so  they  can  be  refilled  to  cut  the  cost  of  the  testing  program.  These  inflators 
are  not  used  in  air  bag  production  vehicles  which  have  hermetically  sealed  cylin- 
ders. Also,  with  the  film  in  slow  motion,  it  exaggerated  the  event.  Despite  protesta- 
tions from  the  Department  of  Transportation,  the  film  was  shown  on  the  major  net- 
works' nightly  news. 

From  1977  until  1980,  the  two  major  industry  opponents  of  the  standard.  Ford  and 
General  Motors,  were  cautious  about  their  public  posture  on  air  bags.  During  this 
time,  the  small  fleet  of  12,000  GM  and  Ford  air  bag  equipped  vehicles  were  perform- 
ing well  in  crashes.  Most  of  the  public  attacks  on  the  standard  were  carried  out  by 
other  individuals  or  organizations,  primarily  members  of  Congress.  But  in  1980,  as 
the  Presidential  election  was  heating  up,  and  the  U.S.  automotive  industry  was  once 
again  in  trouble  because  of  a  foreign  oil  crisis,  industry  spokemen  began  announcing 
that  they  would  produce  only  a  tiny  number  of  air  bag  systems  for  their  vehicles 
and  that  most  would  be  equipped  with  automatic  belts,  an  option  expected  to  be  far 
less  popular  with  the  public.  The  industry's  evaluation  of  its  political  position  sug- 
gested that  they  could  now  take  this  posture  without  public  opprobrium. 

CONCLUSION 

Technology-forcing  regulations,  unlike  simpler  government  requirements,  are  ex- 
tremely difficult  to  sustain  in  the  face  of  determined  industry  opposition.  Inside  the 
industry  itself,  there  are,  of  course,  many  advocates  of  air  bags  and  other  safety  de- 
signs that  still  have  not  been  installed  in  production  vehicles.  But  in  the  tightly  con- 
trolled world  of  the  massive  auto  companies,  neither  the  scientific  nor  the  manage- 
ment executives  are  willing  to  fight  for  installation  of  safety  designs  against  the  fi- 
nance men  who  run  the  companies.  They  have  seen  the  fate  of  predecessors  who 
have  tried. 

But  there  is  something  even  more  unsettling  about  the  air  bag  story.  The  air  bag 
is  a  technological  vaccine  developed  by  the  genius  of  the  U.S.  automotive  scientific 
capability.  It  has  been  advocated  by  the  industry's  most  talented  leadership.  It  is 
our  most  tested  vehicle  safety  device  with  a  billion  miles  of  actual  on-road  use, 
showing  it  50  percent  more  effective  than  equivalent  manual  belt  cars. 

But  while  the  scientists  and  engineers  at  GM  and  Ford  prevailed  technologically 
to  perfect  the  air  bag,  its  chief  executives  and  legal  counsel  prevailed  politically  to 


'  The  median  speed  for  fatal  crashes  is  35  mph. 
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defeat  it.  For  a  decade,  the  air  bag  technology  has  been  resisted  and  overridden  by 
corporate  managers  who  apparently  place  a  greater  priority  on  demonstrating  that 
the  government  can't  tell  them  what  to  do  than  on  the  lives  of  their  customers. 
What  kind  of  moral  and  ethical  leadership  does  this  illustrate  for  a  nation  that  likes 
to  bill  itself  as  the  most  humane  on  earth?  Is  this  the  best  we  can  expect  from  the 
lawyers  that  represent  these  companies  and  the  financial  and  engineering  experts 
that  manage  them?  How  does  it  make  sense  for  an  industry  to  create  products  that 
directly  result  in  the  death  of  over  30,000  Americans  each  year,  and  the  maiming  of 
thousands  more,  while  their  leaders  resist  available  technology  and  designs  that 
could  cut  this  number  in  half?  While  this  industry  has  learned  a  lot  about  how  to 
play  the  game  since  1966  when  Ralph  Nader  caught  them  unprepared  for  critical 
scrutiny,  it  is  a  fair  question  to  ask  whether  we  are  better  off  with  a  more  tactically 
sophisticated  industry  but  one  less  willing  to  acknowledge  its  capabilities  to  produce 
life-giving  rather  than  death-producing  engineering  designs.  For  the  moment,  the 
Burger  court  has  answered  the  question  in  its  decision  of  June  24,  1983.  The  court 
found  that  "for  nearly  a  decade,  the  automobile  industry  waged  the  regulatory 
equivalent  of  war  against  the  air  bag  and  lost — the  inflatable  restraint  was  proven 
sufficiently  effective." 

But  as  most  of  us  in  this  room  know,  that  war  is  not  really  over  yet.  For  right 
now  the  automotive  industry  and  its  legal  counsel  are  working  on  their  next  strat- 
egy— how  to  avoid  the  Supreme  Court's  mandate,  rather  than  how  to  carry  it  out. 

Thomas  Susman.  Lloyd  Cutler  would  like  to  be  recognized,  and  then  we'll  hear  a 
few  words  of  wrap-up  from  Dick  Wiley,  and  then  we  will  move  to  our  second  panel. 

Lloyd  Cutler.  I  was  invited  to  come  to  talk  about  the  legislative  veto,  but  as 
someone  who  was  on  the  other  side  of  that  air  bag  litigation  since  1969,  I  can't  sit 
silent,  Joan,  at  your  extremely  intemperate  attack  on  the  motivations  of  the  auto- 
mobile industry. 

George  Ball  used  to  have  a  saying  that  if  there's  a  puzzling  political  event  that 
you  can  attribute  to  conspiracy  or  ineptitude,  bet  on  ineptitude  every  time.  You  be- 
lieve in  the  conspiracy  theory  of  life,  very  clearly,  I  think  that  the  ineptitude  of  the 
agency,  and  particularly  the  advocates  within  the  agency,  of  rushing  forward  with 
the  air  bag  is  the  principal  reason  we  don't  have  it  today.  Because  the  agency  in 
1969  insisted  that  the  tests  had  to  be  conducted  with  this  anthropomorphic  dummy 
that  didn't  even  exist,  at  the  time,  in  reproducible  form,  you  lost  the  first  case. 

Because  Secretary  Adams,  on  your  advice,  decided  not  to  go  forward  with  the 
Coleman  (phonetic)  experiment  in  1977,  that  may  be  one  reason  why  we  don't  have 
a  sufficient  data  base  about  air  bags  today  on  which  we  could  have  made  a  decision. 

You  know,  that  General  Motors  tooled  up  to  make  100,000  air  bags  and  offered 
them  to  the  public  and  could  only  sell  10,000,  even  at  give-away  prices.  You  went  all 
the  way  through  your  statement  without  mentioning  that  air  bags  do  nothing  for 
side-collisions  or  rear-collisions,  or  that  seat  belts,  if  people  would  only  fasten  them, 
will  do  at  least  as  good  a  job  as  air  bags.  You  have  to  have  belts  with  air  bags 
anyway  to  achieve  the  same  protection. 

You  might  have  mentioned  that  the  British,  in  January,  made  the  fastening  of 
seat  belts  in  the  front  seat  compulsory,  and  they  have  already  achieved  more  than  a 
twenty-five  (25)  percent  reduction  in  fatalities  and  serious  injuries  and  surgeons  in 
England  are  complaining  they  can't  get  enough  kidneys  and  livers  for  transplants 
anymore. 

Richard  Wiley.  I'm  here  from  Washington  to  make  a  speech.  And  when  you 
think  about  it,  what  could  be  typically  more  Washingtonian  than  that?  Our  nation's 
capital  has  been  a  place  where  many  great  speeches  and  sayings  have  been  made 
over  the  years.  And  that  reminds  me,  along  with  Joan  Claybrook's  talk,  of  a  little 
story  that,  to  break  up  the  boredom  here  at  this  point,  I  want  to  tell  you.  It's  about 
a  Washington  high  school  teacher  who  was  conducting  a  civics  lesson.  And  he  said, 
"Class,  who  said,  'give  me  liberty  or  give  me  death?'  "  Not  a  single  hand  went  up  in 
the  whole  class  until  finally  one  little  Japanese  boy  on  the  side  of  the  room  said, 
"Sir,  Patrick  Henry,  1776."  He  said,  "Very  good.  All  right,  let  me  bring  it  up  to  date 
a  little  bit;  who  said,  'speak  softly  and  carry  a  big  stick?'  "  Not  a  single  hand  went 
up.  Finally,  the  same  little  Japanese  boy  said,  "Sir,  Theodore  Roosevelt,  1904." 
"Very  good.  Finally,  let  me  get  it  very  up  to  date.  Who  said,  'if  you  can't  stand  the 
heat,  get  out  of  the  kichen?'  Class?"  Again,  not  a  single  hand.  And  finally,  the  same 
little  Japanese  boy  said,  "Sir,  Harry  Truman,  1948."  About  that  time,  one  of  the 
others  in  the  class  said,  "These  gosh  darn  smart  Japanese."  And  the  little  Japanese 
boy  said,  'Sir,  Lee  lacocca,  1982.' 

Let  me  turn  now  to  the  humorous  part  of  my  remarks.  Our  able  Chairman,  Tom 
Susman,  has  asked  me  to  address  the  general  topic  of,  "How  to  win  the  hearts, 
minds  and,  more  importantly,  the  votes  of  agency  commissioners."   Now,  never 
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having  tried  to  influence  an  agency  decision,  this  obviously  is  a  difficult  assignment. 
However,  I  want  to  begin  by  stating  flatly  that  the  best  way  to  win  those  votes  is  by 
making  your  case  before  the  commission  on  the  merits.  And  I  sincerely  mean  that. 
While  I  intend  to  suggest  various  tactics  and  techniques  of  influencing  agency  deci- 
sionmaking, none  will  be  successful,  I  would  submit,  if  you  can't  establish  that  your 
client's  basic  position  has  validity. 

In  this  regard,  I  think  counsel  can  play  a  very  valuable  role  in  shaping,  and  per- 
haps scaling  down,  a  client's  objectives  so  that  he  has  a  reasonable  chance  of  suc- 
cess. As  you  all  know,  politics,  after  all,  is  the  art  of  the  possible.  Often,  it  is  feasible 
to  reformulate,  or  if  you  will,  repackage  a  client's  proposal  so  that  it  meets  his 
needs,  but  at  the  same  time  is  compatible  with  prevailing  regulatory  policy. 

Today,  at  the  FCC  and  I'm  sure  the  Federal  Trade  Commission,  arguing  for  in- 
creased regulation,  or  against  marketplace  forces,  is  a  real  uphill  battle.  If,  unfortu- 
nately, your  client's  need  run  in  that  direction,  then  you  have  to  find  ways  to  re- 
structure this  position  to  appear  in  a  more  procompetitive  light.  And  surprisingly,  it 
can  be  done.  For  years,  AT&T  fought  an  unsuccessful  rear-guard  battle  against  the 
rising  tide  of  Washington  opinion  in  favor  of  increased  competition  in  the  telecom- 
munications field.  And  then  in  1979,  new  Chairman  Charlie  Brown  began  to  refocus 
the  company's  basic  position  in  terms  of  arguing  in  favor  of  competition,  at  least  to 
protect  the  company's  own  right  to  compete.  And  soon  thereafter,  AT&T's  fortunes 
and  batting  average  in  Washington  began  to  improve  materially.  The  antitrust  case 
brought  against  AT&T  by  the  Department  of  Justice  was  settled  on  terms  that 
many  believe  were  reasonably  favorable  to  the  parent  company.  Legislation  which 
the  company  opposed  was  not  enacted.  And  wonder  of  all  wonders,  the  company 
even  won  a  few  rounds  at  the  hard-hearted  FCC. 

Keep  in  mind  that  even  where  a  client's  position  is  sounde  public  interest,  it  still 
may  take  a  period  of  time  to  sell  in  Washington.  Very  recently,  a  client  came  to  me 
and  said  it  had  a  need  for  a  particular  result,  one  which  would  be  absolutely  un- 
thinkable in  1983.  Fortunately,  the  company  said  that  it  could  wait  until  1990.  I  re- 
plied with  the  right  kind  of  long-term  strategy  and  the  right  kind  of  planning,  we 
could  get  the  job  done  by  the  end  of  the  decade.  Now,  of  course,  I  may  prove  to  be 
wrong,  but  you  can  be  assured  for  the  next  seven  years  I'll  be  out  there  trying,  and 
trying. 

Now,  after  you've  established  a  salable  position  and  the  time  is  right,  how  do  you 
get  the  job  done?  Well,  you  can  talk  about  the  Executive  Branch,  and  the  Congress 
and  what  have  you.  But  keep  in  mind  that  your  most  significant  sales  effort  should 
be  at  the  agency  itself.  In  this  regard,  I  think  it's  unrealistic  to  look  upon  a  govern- 
mental body  as  an  impersonal  institution.  As  Lee  Loevinger  once  said,  "To  under- 
stand the  process  of  government  regulation,  you  must  understand  what  motivates 
bureaucrats,  what  incentive  spur  them,  and  what  restraints  inhibit  them."  And  this 
includes  both  Commissioners  and  staff  alike. 

Incidentally,  my  own  approach  ordinarily,  and  I  suspect  that  probably  yours  in 
Washington  as  well,  is  to  approach  an  agency,  not  at  the  top,  but  at  the  staff  level. 
Experienced  career  staff  people,  I  think,  can  have  a  tremendous  influence  on  an 
agency's  action.  They  have  the  time  and  the  expertise  to  understand  the  specifics  of 
your  client's  position.  They  often  will  be  the  people  who  will  initiate  recommenda- 
tions to  agency  top  management  and  who  cull  and  selectively  present  information  to 
the  Commissioners.  Thus,  I  don't  think  you  want  to  appear  to  be  bypassing,  or  going 
around  them.  There  will  come  a  time,  obviously,  when  you  have  to  approach  the 
agency  heads  themselves.  Keep  in  mind  that  in  most  multi-member  bodies,  all  the 
Commissioners  are  created  equal,  but  the  Chairman  is  created  more  equal.  And 
thus,  you  may  want  to  begin  in  the  corner  office.  When  you  do,  hopefully,  the  chair- 
man (and  the  other  commissioners  as  well)  already  will  be  receiving  good  vibes  on 
your  client's  position  based  on  your  efforts  at  the  staff  level.  Now  your  job,  at  that 
point,  is  to  find  ways  to  develop  further  good  vibes  emanating  from,  so-called  "exter- 
nal determiners  of  agency  policy." 

Now,  who  are  these?  Well,  first  of  all,  there  is  the  Executive  Branch.  While  the 
President  and  his  staff  usually  stay  out  of  FCC  matters,  such  Executive  agencies  as 
the  Department  of  Justice,  the  Department  of  Commerce,  through  the  National 
Telecommunications  and  Information  Administration,  and  0MB  participate  from 
time  to  time  in  FCC  proceedings.  Their  favorable  support  for  your  client  s  position 
can  serve  to  further  legitimize  it  in  the  eyes  of  the  agency  you  happen  to  be  work- 
ing on.  It  can  also  legitimize  it  on  Capitol  Hill.  And  that  is  the  second  major  exter- 
nal determiner. 

In  creating  the  commissions  and  in  shaping  their  mandates,  Congress  typically 
vests  broad  discretion  in  them.  And  then,  it  typically  attempts  to  pull  that  discre- 
tion back  in  innumerable  ways:  by  influencing  agency  actions  through  informal  con- 
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tracts,  threats  of  oversight  hearings,  threats  of  enactment  of  special  legislation,  ex- 
ercises of  appropriation  power,  etc. 

Increasingly,  in  recent  years,  I  have  observed  efforts  by  opponents  of  agency  ini- 
tiatives to  try  to  get  Congress  involved  in  the  action.  Let  me  give  you  a  very  recent 
illustration.  On  Thursday,  the  FCC  is  scheduled  to  take  up  a  very  hotly  contested 
issue.  Last  week,  the  House  Subcommittee  on  Telecommunications  scheduled  a 
hearing  on  that  issue  for  today  (Monday),  and  a  markup  on  new  inhibiting  legisla- 
tion for  Wednesday.  Moreover,  there  is  action  in  the  Senate  to  cut  off  the  agency's 
funds  on  the  project  involved.  Subtle  it  ain't. 

In  addition  to  the  Executive  and  Legislative  Branches,  let  me  mention  several 
other  avenues  of  influencing  agency  decisionmaking.  As  Jim  Miller  mentioned,  fa- 
vorable press  coverage  on  your  issue  can  be  important.  Now,  far  be  it  from  me  to 
suggest  that  the  press  can  be  manipulated.  But  you  can,  at  least,  point  the  press  in 
the  right  direction.  To  do  so,  they  must  understand  your  client's  position  and  all  of 
its  pro-competitive  benefits  as  you  have  fruitfully  reshaped  and  repackaged  it. 

Other  industry  groups  are  also  another  external  force  to  be  energized  in  your  cli- 
ent's favor.  Indeed,  if  you  should  happen  to  represent  a  so-called  "fat  cat"  industry, 
which  may  elicit  little  sympathy  for  the  position  you  espouse,  you  may  want  to  find 
a  few  "thin  feline"  industries  to  support  you.  For  example,  AT&T  always  got  sub- 
stantial mileage,  I  thought,  out  of  support  from  smaller  rural  telephone  companies. 
And  in  the  broadcast  world,  it  is  always  nice  to  have  a  few  small  radio  guys  on  your 
side. 

Industry  coalitions  also  can  be  helpful  if  your  client  represents  too  narrow  an  in- 
terest. Such  an  umbrella  organization,  hopefully  bearing  a  euphemistically  sounding 
name  like  the  Committee  for  Prudent  Deregulation  or  Action  for  Competitive  Tele- 
communications, can  facilitate  a  coordinated  lobbying  effort  while  disguising  the 
real  entity  which  stays  in  the  background  and  funds,  primarily,  the  effect. 

In  addition,  it  is  also  wise  to  enlist,  if  you  can,  support  from  minorities  or  citizens' 
groups.  They  may  not  like  you  or  your  client,  they  may  not  agree  with  your  client 
very  often,  but  you  perhaps  can  find  ways  to  coordinate  and  coalesce  your  interests 
on  the  single  issue  you  are  espousing. 

Finally,  there  are  universities  and  non-profit  think  tanks.  If  they  won't  take  a  po- 
sition in  your  favor,  and  sometimes  they  will,  at  least  they  can  provide  for  discus- 
sions of  the  issue.  Recently,  we  were  able  to  garner  the  intellectual  support  of  both 
Brookings  and  the  American  Enterprise  Institute  in  support  of  a  client's  position  at 
the  FCC.  And  I  think  that  can  be  impressive  to  any  agency. 

These  organizations  can  also  provide  a  useful  front,  if  you  will,  to  float  a  contro- 
versial issue.  In  1976,  the  networks,  the  major  political  parties,  and  I,  as  FCC  Chair- 
man, wanted  to  see  a  change  in  the  Equal  Time  law  to,  in  effect,  exempt  Presiden- 
tial debates  from  that  law.  In  this  case,  a  non-profit,  non-partisan  foundation,  the 
Aspen  Institute,  proved  to  be  a  prudent  vehicle  for  publicly  introducing  the  concept. 

Ladies  and  gentleman,  Tom  Susman  gave  me  an  unlimited  amount  of  time  to 
speak  today  and  I  have  exceeded  it. 

In  closing,  let  me  just  say  that  some  purist  might  object  to  the  kind  oi  discussion 
that  we  are  having  today  on  techniques  of  influencing  agency  policy.  If  so,  let  me 
reiterate  what  I  said  at  the  outset.  Developing  a  winning  hand  at  an  agency  pro- 
ceeds from  having  a  winning  case  on  the  merits.  The  tactics  we  are  discussing  are 
only  means  of  presenting  a  winning  case  in  the  best  light  possible. 

Thank  you  very  much. 

Thomas  Susman.  Let  me  mention  a  brief  word  about  two  others  appearing  on  the 
dais  here  today.  Loren  Smith,  Chairman  of  the  Administrative  Conference  of  the 
United  States,  and  as  you  heard,  Chairman  of  the  Council  on  Independent  Regula- 
tory Agencies  is  here  with  Phil  Harter,  a  Washington  practitioner  and  very  innova- 
tive thinker  in  the  regulatory  arena.  We  will  provide  them  an  opportunity  to  com- 
ment and  question  the  speakers  at  the  end  of  the  presentations. 

The  next  portion  of  our  program  will  focus  on  the  meaning  and  implications  of 
the  Supreme  Court's  decision  in  Chadha.  Leading  into  our  panel  discussion  on  these 
issues  will  be  a  prepared  statement  of  the  Honorable  Elliott  H.  Levitas,  a  Democrat- 
ic Member  of  Congress  from  the  Fourth  District  of  Georgia. 

Representative  Levitas  has  been  known  in  Washington  for  a  decade  as  the  strong- 
est advocate,  and  principal  architect,  of  legislative  veto  proposals  in  the  Congress. 
He  has  sponsored  legislation  providing  for  congressional  review  of  agency  regula- 
tions generally  through  the  legislative  veto  mechanism.  He  has  also  been  the  suc- 
cessful proponent  of  numerous  amendments  contained  in  specific  agencies'  authori- 
zations which  subject  proposed  regulations  to  special  scrutiny  provided  by  the  legis- 
lative veto.  We  are  pleased  to  have  his  remarks  on  this  timely  and  important  topic. 
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Eluott  H.  Levitas.  Good  afternoon.  It  feels  somewhat  awkward  being  with  you 
in  this  impersonal  fashion  and  I  really  regret  not  being  able  to  attend  in  person.  As 
I  feared  several  months  ago  when  arrangements  were  made  with  this  being  the  last 
week  of  Congress  we  have  a  very  heavy  schedule  and  there  will  be  votes  today  that 
it's  important  for  me  to  participate  in.  I'm  sure  you  share  my  frustration  in  not 
being  able  to  have  the  face  to  face  give  and  take  that  we  had  looked  forward  to, 
certainly  I  had  looked  forward  to,  in  discussing  the  very  important  issues  that  will 
be  addressed  by  you  and  by  the  distinguished  panel  you  will  be  hearing  from  as 
well.  However,  we  must  make  the  best  of  what  we  can,  and  we'll  use  this  as  a  sub- 
stitute for  what  all  of  us  had  been  looking  forward  to. 

What  I'd  like  to  do  is  talk  for  a  few  minutes  in  general  about  the  situation  as  I 
see  it  in  the  aftermath  of  the  Supreme  Court's  decision  and  where  we  go  from  here. 
I  will  not  talk  specifically  about  the  merits  or  demerits  of  the  Supreme  Court's  deci- 
sion. There  will  be  many  legal  scholars  and  attorneys  who  for  years  will  be  address- 
ing this  issue.  From  my  perspective  it  does  not  do  a  great  deal  to  analyze  whether  it 
was  a  right  decision  or  a  wrong  decision.  I  disagree  with  the  result  and  subscribe  to 
the  views  of  Justice  White  in  his  dissenting  opinion.  But  be  that  as  it  may,  let's  see 
where  we  go  from  here. 

I  am  satisfied  that  we  are  going  to  see  a  major  restructuring  of  the  relationship 
between  the  Executive  Branch  and  the  agencies  and  the  Congress  as  a  result  of  the 
legislative  veto  decision.  This  restructuring  is  going  to  take  place  over  a  long  period 
of  time,  I'm  afraid.  It  will  be  fraught  with  confrontation,  there  will  be  some  bitter- 
ness, and  there  will  be  a  great  deal  of  difficulty  in  working  out  where  we  go  from 
here.  But  in  the  last  analysis  I  am  certain  that  the  Congress  will  in  some  way,  or 
more  likely  in  various  ways,  reassert  the  type  of  control  or  requirement  for  account- 
ability over  agency  action  and  Executive  Branch  action  which  the  legislative  veto 
concept  applied  in  this  arena  prior  to  the  Supreme  Court's  decision.  The  result  may 
very  will  be  that  rather  than  seeing  more  power  shifted  to  the  Presidency  or  the 
Executive  Branch  or  the  independent  agencies,  the  end  result  will  be  a  much  lesser 
delegation  of  power  and  much  more  tightly  drawn  laws  constraining  the  discretion 
and  delegation  that  had  previously  been  given  by  Congress  in  laws  where  the  atti- 
tude was  that  the  legislative  veto  could  accommodate  a  broad  discretion.  And  in 
that  sense  I  don't  think  it's  a  very  bad  approach. 

For  many  years,  I  have  been  concerned,  as  I'm  sure  have  many  of  you,  about 
overly  broad  delegation.  Overly  broad  delegation  may  have  been  a  result  of  laziness 
on  the  Congress'  part.  It  may  in  some  instances  have  been  a  necessary  consequence 
of  the  difficulty  in  reaching  specific  decisions,  in  particular,  where  they  were  techni- 
cal or  scientific  or  especially  complex.  But  for  whatever  reason,  that  was  the  situa- 
tion I  found  when  I  came  to  Congress.  And  in  order  to  redress  that  type  of  situation, 
I  felt  a  mechanism  like  the  legislative  veto  was  the  best  and  most  effective  way  of 
beginning  to  deal  with  the  problem  as  I  found  it  at  the  time  I  came  to  Congress.  As 
all  of  you  know,  we  achieved  a  great  deal  in  trying  to  put  in  place  some  mechanisms 
such  as  legislative  veto,  which  would  bring  accountability  to  the  Congress.  And  in 
the  wake  of  the  Supreme  Court's  decision  we've  got  to  find  different  ways  and  new 
ways  to  skin  that  same  cat  in  order  to  get  the  same  result. 

Now  let's  look  at  some  of  the  alternatives  that  are  now  being  considered.  Congress 
reacted  rather  quickly  in  the  aftermath  of  the  decision.  Within  a  week  or  so  amend- 
ments were  passed  in  the  House  and  in  the  Senate  reestablishing  some  type  of 
mechanism.  'The  concern  about  long  periods  of  authorization  rather  than  short  peri- 
ods or  short  leashes,  on  authorizations  or  appropriations  was  considered  and  talked 
about.  And,  alternatives  to  the  legislative  veto  were  considered.  In  the  House  of 
Representatives,  for  example,  on  the  reauthorization  the  Consumer  Product  Safety 
Commission  legislation,  I  offered  an  amendment  and  Congressman  Waxman  offered 
an  amendment,  both  of  them  having  the  effect  of  establishing  a  form  of  legislative 
veto  over  CPSC  rules  previously  subject  to  a  traditional  legislative  veto.  Congress- 
man Waxman 's  amendment  provided  for  a  joint  resolution,  which  would  have  to  be 
signed  by  the  President,  in  order  to  veto  regulations  issued  by  the  Commission.  This 
amendment  would  satisfy  the  test  of  the  Supreme  Court.  I,  on  the  other  hand,  ap- 
proached it  from  another  point  of  view.  My  amendment  said  in  the  case  of  the  Con- 
sumer Product  Safety  Commission — and  it  could  apply  in  other  cases,  as  well,  where 
there  are  a  very  few  rules  issued  and  they  tend  to  be  major  rules — that  instead  of 
using  a  veto  mechanism,  simply  require  that  those  rules  do  not  become  effective,  or 
cannot  be  implemented  with  appropriations  until  Congress  has  legislated  those 
rules  into  law. 

Perhaps  that  was  the  teaching  of  the  Supreme  Court's  decision,  that  Congress  is 
the  Legislative  Branch  and  you  legislate  by  passing  bills  through  both  Houses  of 
Congress  and  having  them  signed  by  the  President.  And  if  a  rule  or  regulation  has 
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the  force  and  effect  of  law  and  can  affect  people's  lives  and  livelihood,  then  maybe  it 
is  correct  that  Congress  literally  ought  to  be  called  upon  to  legislate  those  rules  into 
being. 

Certainly  in  the  case  of  major  rules  this  would  make  sense.  There  was  a  recent 
article  in  the  New  York  Times  by  Robert  Litan  and  William  Nordhaus  proposing  a 
similar  scheme,  and  saying  that  periodically  Congress  ought  to  adopt  a  regulatory 
calendar  in  which  major  rules  are  accumulated  and  are  actually  enacted  into  law. 
This  obviously  would  result  in  an  effective  one-House  veto  because  if  one  House  of 
the  Congress  failed  to  pass  a  particular  bill  with  respect  to  a  particular  regulation, 
then  since  it  requires  both  Houses  to  pass  the  resolution,  that  regulation  would 
have  been  effectively  vetoed.  That  would  be  the  result. 

Other  methods  are  being  considered.  The  joint  resolution  system,  to  veto  regula- 
tions through  passage  of  a  resolution  requiring  the  signature  of  the  President  could 
incorporate  a  means  of  expedited  procedures,  which  would  not  permit  these  veto 
resolutions  to  be  bottled-up  in  a  committee  by  a  committee  chairman  friendly  to  the 
agency.  This  is  a  possibility.  One  of  the  problems  with  that  approach,  of  course,  es- 
pecially in  the  case  of  executive  agencies  is  the  fact  that  it  would  give  the  President 
the  right  to  veto  that  particular  piece  of  legislation,  that  joint  resolution,  and  that 
would  then  shift  the  Congressional  numbers  from  a  simple  majority  to  take  action 
to  a  two-thirds  majority  in  order  to  override  a  President's  veto.  But  that  is  another 
mechanism  that  can  be  considered  and  will  likely  be  in  some  instances. 

We  are  also  talking  about  utilization  of  the  appropriations  process,  adopting  a 
mechanism  that  would  give  a  legislative  committee  the  right  to  review  any  regula- 
tion that  comes  out  of  an  agency  under  its  jurisdiction.  And  if  that  committee  rec- 
ommended to  either  the  House  or  the  Senate,  as  the  case  may  be,  rejection  of  that 
regulation,  then  by  adoption  of  that  resolution  in  the  House  or  Senate,  it  would 
make  it  out  of  order  to  fund  the  implementation  of  that  regulation.  Since  this  proce- 
dure deals  with  the  rules  of  the  House  or  the  Senate,  and  since  it  deals  with  the 
appropriations  process,  and  does  not  effect  the  validity  of  the  rule,  it  avoids  the  Con- 
stitutional problems  raised  by  the  recent  Supreme  Court  decision.  As  you  can  see, 
this  is  another  possibility.  It  may  not  be  as  good  or  as  efficient  as  some  of  the 
others,  but  I  mention  it  simply  to  indicate  the  variety  of  ideas  that  are  now  being 
looked  at. 

Obviously  the  possibility  of  a  Constitutional  amendment,  one  of  which  has  already 
been  introduced  in  the  House  of  Representatives,  to  address  specifically  creating  the 
power  of  legislative  veto  is  under  consideration.  Although  that's  a  possibility,  I  don't 
think  it's  a  very  likely  result  and  it's  not  one  which  I'm  particularly  enthusiastic 
about  since  I  do  believe  there  are  other  ways  to  skin  this  cat. 

What  I  am  suggesting  is  that  both  in  the  immediate  short  term,  and  the  near 
short  term,  there  will  be  reactions  to  this  decision  in  order  to  recapture  not  just  in 
the  regulatory  agency,  but  in  broader  areas  as  well,  the  responsibility  of  Congress  to 
oversee  actions  of  the  President  or  the  independent  agencies  where  there  have  been 
delegations  of  authority.  I  have  always  found  it  curious  that  everybody  seems  to  be 
able  to  have  delegations  of  authority  from  the  Congress  except  the  Congress  itself 
when  it  wants  to  retain  control  over  authority  that  it  delegated  by  legislation.  But 
be  that  as  it  may,  we  are  going  to  see  movement  in  these  directions. 

I  have,  in  order  to  treat  the  long  term  problem  which  I  think  has  to  be  addressed, 
proposed  the  convening  of  a  National  Conference  on  Power  Sharing.  I  have  written 
a  letter  to  President  Reagan  and  discussed  it  with  high  officials  in  the  Administra- 
tion and  leaders  in  the  Congress,  and  have  received  a  great  deal  of  encouragement 
on  this  proposal.  I've  not  yet  received  a  response  from  the  President,  but  my  concept 
of  a  Conference  on  Power  Sharing  would  be  to  bring  together,  perhaps  in  the  Fall,  a 
group  of  representatives  of  the  Executive  Branch,  of  the  leadership  in  the  Congress, 
of  the  academic  community,  of  representatives  of  some  of  the  "think  tanks"  like  the 
American  Enterprise  Institute  or  the  Brookings  Institution,  representatives  of  labor 
organizations  and  the  business  community  such  as  the  Chamber  of  Commerce,  and 
representatives  of  public  interest  groups,  all  of  whom  have  an  interest  and  stake  in 
this  question  of  power  sharing  in  the  federal  government,  to  see  if  we  can  at  least 
identify  the  areas  of  concern  and  the  areas  where  we  might  begin  to  address  this 
concern  in  a  nonconfrontational  way.  Otherwise,  we  are  going  to  be  addressing  each 
other  through  press  releases,  through  legislative  action,  through  administrative 
action,  and  we  are  going  to  see  litigation,  uncertainty,  bitterness  and  confrontation. 

As  you  all  know,  this  issue  goes  beyond  just  the  regulatory  or  rulemaking  area. 
We're  talking  about  other  possible  impacts  of  this  decision,  and  I  think  real  impacts 
of  this  decision,  on  things  such  as  the  Budget  Control  and  Impoundment  Act,  where 
Congress  has  previously  had  the  authority  to  review  rescissions  and  deferrals  of  ap- 
propriations. We're  talking  about  the  War  Powers  Act,  the  deployment  of  troops, 
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and  foreign  military  arms  sales  which  were  previously  subject  to  legislative  veto. 
We're  talking  about  nuclear  nonproliferation,  the  sale  of  nuclear  materials  and 
technology,  subject  to  legislative  veto,  international  trade  decisions,  subject  to  legis- 
lative veto.  So  we've  got  to  look  in  a  very  comprehensive  way  about  how  we  address 
the  long  term  in  all  of  these  various  areas  if  we  are  to  avoid  seeing  an  era  of  real 
confrontation  and  uncertainty  and  litigation. 

One  of  the  questions  that  still  is  going  to  have  to  be  addressed  on  a  case  by  case 
basis  is  the  matter  of  severability.  Some  of  the  laws  containing  legislative  veto  had 
severability  clauses,  others  did  not.  How  will  the  courts  on  a  case  by  case  basis  be 
able  to  ascertain  where  there  was  intention  to  let  the  substantive  law  go  into  effect 
without  the  veto  and  where  the  intention  was  that  they  had  to  be  inextricably  relat- 
ed? The  labor  protection  provisions,  for  example,  in  the  airline  deregulation  law 
where  labor  protection  provisions  were  put  in  providing  for  regulations  to  be  issued 
to  compensate  workers  who  lost  their  jobs  as  a  result  of  deregulation — those  regula- 
tions were  subject  to  a  legislative  veto.  The  question  arises:  Would  Congress  have 
delegated  to  the  Labor  Department  the  right  to  issue  those  regulations  if  the  Con- 
gress had  not  retained  the  power  of  veto  over  them? 

So  as  we  view  this,  we're  going  to  be  doing  many  things.  Certainly  more  tightly 
drawn  laws  will  be  written,  less  discretion  will  be  given.  And  for  those  who  in  the 
past  have  said  the  legislative  veto  gives  a  special  preference  to  wealthy  special  in- 
terests, I  can  assure  you  that  those  same  special  interests,  if  they  existed  and  have 
influenced  Congress  in  the  past  on  the  veto  situation,  will  be  there  affecting  these 
new  legislative  decisions  as  Congress  restricts  the  agencies. 

So  what  I  suggest  to  you  is  that  all  of  us  need  to  focus  on  this  problem — not  from 
the  point  of  view  of  whether  that  decision  by  the  Supreme  Court  was  right  or 
wrong,  but  to  address  what  are  the  most  effective  alternative  mechanisms  as  Con- 
gress moves  forward,  and  it  will,  to  reassert  accountability  and  control  over  the  de- 
cisions that  have  been  delegated  and  the  discretion  that  has  been  delegated,  because 
ultimately  the  Members  of  Congress  are  those  finally  accountable  for  the  laws  of 
this  Nation.  We  as  citizens,  not  just  as  Members  of  Congress,  are  going  to  have  to 
work  out  some  way  to  address  this  matter  in  the  future  and  in  the  long  term.  I  hope 
at  some  point  we  will  have  a  chance  to  discuss  these  matters  together  face  to  face.  I 
know  for  a  fact  that  oversight  hearings  are  being  held  now  both  in  the  House  and 
the  Senate  and  we  hope  in  the  next  several  months  to  arrive  at  decisions  on  a  few 
of  these  mechanisms  and  tailor  the  new  mechanisms  to  the  particular  situation  in 
an  appropriate  way. 

At  the  same  time,  I  am  certainly  hopeful  that  this  National  Conference  on  Power 
Sharing  will  lead  us  to  the  point  where  we  can  have  a  more  comprehensive  view  of 
the  matter  and  get  on  with  the  job  of  sorting  out  the  problems  created  by  the  Su- 
preme Court  decision.  After  the  decision  I  said,  and  I  would  repeat  today,  it  brought 
about  a  "train  wreck"  in  the  government  processes  of  this  nation.  I  think  what  our 
job  is  now  is  to  get  that  train  back  on  track  in  the  most  efficient  and  effective  way 
possible.  Thank  you  very  much. 

Thomas  Susman.  I  am  now  pleased  to  turn  the  next  part  of  our  program  over  to 
Richard  Smith,  Chairman  of  the  ABA's  Coordinating  Group  on  Regulatory  Reform, 
who  will  introduce  a  panel  to  address  what  has  been  variously  referred  to  by  earlier 
speakers  as  an  "external  determinate,"  or  a  "marginal  technique  that  stepped  clear- 
ly over  the  foul-line" — the  legislative  veto. 

Richard  Smith.  Our  subject  is  going  to  be  the  implications  and  ramifications  of 
the  Supreme  Court's  decision  in  Chadha  and  where  one  might  go  from  here.  We 
have  a  distinguished  panel  to  discuss  that  subject  with  us. 

Hon.  Antonin  Scalia  is  now  a  Judge  on  the  U.S.  Circuit  Court  of  Appeals  for  the 
District  of  Columbia.  He  was  a  predecessor  of  both  Ted  Olson  and  Loren  Smith,  as 
Chairman  of  Administrative  Conference  of  the  United  States  and  as  Assistant  At- 
torney General  in  charge  of  the  Office  of  Legal  Counsel  in  the  Department  of  Jus- 
tice. He  was  also  Professor  of  Law  at  the  University  of  Chicago.  And  perhaps  most 
significantly,  he  was  co-author  with  me  of  the  American  Bar  Association's  amicus 
brief  in  the  Chadha  case  itself. 

Next  on  the  program  will  be  Lloyd  Cutler,  of  Wilmer,  Cutler  and  Pickering  in 
Washington.  He  was  Counsel  to  President  Carter.  He  was  a  member  of  the  Ameri- 
can Bar  Association's  Commission  on  Law  and  the  Economy,  and  was  the  principal 
architect  and  author  of  recommendations  growing  out  of  that  which  were  approved 
by  the  ABA  House  of  Delegates.  Our  Coordinating  Group  has  been  assiduously,  if 
ineffectually,  advocating  those  recommendations  before  Congress.  It  may  be  that 
people  in  the  Congress  and  people  like  Chairman  Miller  will  eventually  remember 
our  recomendations  which  proceeded  on  the  basis  that  the  legislative  veto  was  un- 
constitutional and  that  there  was  a  better  way  to  cut  the  cloth  than  that.  For  four 
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years,  we  have  been  attempting  to  gain  wider  attention  to  these  recommendations. 
Perhaps  now,  that  the  air  has  been  cleared  by  Chadha  that  will  be  done. 

Third  on  the  panel  is  Michael  Davidson,  who  is  Counsel  for  the  Senate.  Although 
he  appeared  on  the  opposite  side  in  Chadha,  I  must  say  he  was  a  very  effective  ad- 
vocate in  that  case.  I  have  since  heard  him  testify — as  we,  for  the  Coordinating 
Group  have  done — on  the  aftermath  of  Chadha  and  he  is  a  very  wise  and  experi- 
enced statesman-lawyer  on  this  subject. 

Last  on  the  panel  will  be  Theodore  Olson.  Mr.  Olson  is  the  Assistant  Attorney 
General  in  charge  of  the  Office  of  Legal  Counsel  in  the  Department  of  Justice.  He  is 
a  principal  author  and  participant  in  the  Justice  Department  brief  in  the  Chadha 
case.  He  had  been  a  partner  in  Gibson,  Dunn  and  Crutcher  in  Los  Angeles.  He  will 
give  us  some  of  the  Justice  Department's  thinking  about  where  one  goes  at  this 
point. 

Antonin  Scalia.  In  my  allotted  seven  minutes,  you  will  not  get  an  extensive  de- 
scription of  the  Chadha  case,  although  that  was  one  of  the  things  I'd  hoped  to  lead 
off  with,  but  I'm  sure  most  of  you  are  familiar  with  it.  Suffice  it  to  say,  that  it  was  a 
relatively  narrow  issue  presented  and  could  have  been  handled  in  a  relatively 
narrow  fashion.  Chadha  was  a  particular  context  in  which  the  veto  was  prescribed 
and  exercised,  namely,  the  veto  of  the  Attorney  General's  decision  to  allow  to 
remain  in  the  country  an  alien  who  was  deportable.  The  statute  gave  the  Attorney 
General  the  authority  to  let  him  remain  under  certain  circumstances.  He  exercised 
that  power,  let  him  remain,  the  Congress  vetoed  it  and  insisted  that  Mr.  Chadha 
leave  the  country.  It  was  that  veto  that  was  stricken  down  by  the  Supreme  Court  as 
unconstitutional. 

Now,  it  could  have  been  handled  very  narrowly.  The  Court  could  have  said  in  the 
context  of  an  adjudicatory-type  decision  of  this  sort  that  the  veto  was  bad.  It  could 
have  sliced  it  in  a  lot  of  other  ways  as  a  matter  of  fact.  One  of  the  Justices,  Justice 
Powell,  would  have  sliced  it  another  way.  He  did  indeed  try  to  base  the  decision 
upon  the  fact  that  it  was  an  adjudication  and,  therefore,  quasi-judicial  action  that 
cannot  be  subject  to  a  legislative  veto. 

Well,  my  first  observation  about  Chadha,  I  think  an  important  one,  is  the  fact 
that  it's  a  nice  clean  case.  It  really  does  just  say,  the  legislative  veto  is  no  good.  No 
three-part  tests,  no  five-part  tests,  no  balancing  or  anjrthing  else.  The  legislative 
veto  is  no  good.  What  a  pleasure. 

Now,  there  is  some  uncertainty  arising  from  the  case,  but  only  with  respect  to  the 
vetoes  already  on  the  books.  One  will  have  to  sort  out  which  ones  are  severable 
from  the  balance  of  the  statute  to  which  they  pertain  and  which  ones  are  not.  But 
that  is  the  only  uncertainty  created  by  the  case.  The  rest  of  it  is  crystal  clear  and 
whatever  else  may  be  said  about  the  congressional  debate  that  has  followed  the 
Chadha  case,  at  least  they  know  the  premise  that  they  have  to  deal  with.  And  it's 
quite  clear  in  that  debate  they  cannot  say,  "Well,  maybe  in  this  circumstance  its 
good,  and  in  that  one  it's  "bad."  I  happen  to  think  that's  a  good  thing  about  the 
opinion  and  I  think  that  those  who  have  the  job  of  trying  to  say  where  do  we  go 
from  here,  even  those  who  are  on  the  other  side,  probably  prefer  this  kind  of  an  up 
or  down  decision  than  one  that  would  have  tried  to  parse  it  out  more  finely. 

Now,  as  to  the  practical  effects  of  the  decision,  my  views  are  as  follows.  In  the 
area  that  Dick  Smith  and  I  have  generally  toiled  in  regulatory  reform,  I  don't  think 
the  legislative  veto  has  had  a  substantial  influence  upon  government  regulation.  I 
don't  think  it  has  and,  therefore,  I  don't  think  its  disappearance  will  have  any  sub- 
stantial effect.  There's  no  evidence  whatever  that  it  has  been  used  effectively  or 
made  any  difference  with  regard  to  the  activity  of  those  agencies  to  which  it  was 
applied.  Whatever  studies  have  been  done  have  demonstrated  that. 

Curiously  enough,  one  of  the  follow-up  cases  to  Chadha,  the  Federal  Trade  Com- 
mission case  involving  a  two-house  veto  of  the  used  car  rule,  demonstrates  the  tem- 
pest in  a  teapot  effect  as  far  as  the  effectiveness  of  the  veto  is  concerned.  This  was 
both  houses  vetoing  a  Federal  Trade  Commission  rule.  Now,  all  they  had  to  do  to 
adopt  pure  legislation  was  take  that  concurrent  resolution  and  make  it  a  joint  reso- 
lution by  sending  it  over  to  the  White  House  for  the  President's  signature.  And  the 
likelihood  of  President  Reagan  vetoing  the  Congress'  determination  that  the  Federal 
Trade  Commission  shouldn  t  issue  a  used  car  rule  was,  I  would  suggest,  negligible. 
So,  all  of  this  was  done  for — I  don't  know — for  effect,  I  suppose. 

There  are  two  categories,  however,  in  which  it  seems  to  me  the  legislative  veto 
has  had  some  impact.  One  is  the  category  in  which,  but  for  the  legislative  veto,  the 
agency  would  not  have  been  delegated  the  power  in  the  first  place.  That  does  not 
apply  to  most  rulemaking;  the  agency  is  going  to  be  given  rulemaking  authority. 
But  there  are  a  few  powers  that  would  never  have  been  given  to  the  President.  The 
one  that  comes  most  readily  to  mind,  because  it  is  the  first,  where  the  legislative 
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veto  started,  is  reorganization  authority.  The  Office  of  Management  and  Budget 
had,  until  the  Ford  Administration,  been  an  implacable  foe  of  the  Justice  Depart- 
ment's purest  position  that  the  legislative  veto  was  bad.  0MB  simply  would  not  go 
along  and  would  not  let  Justice  testify  to  that  effect  on  the  Hill.  0MB  used  to  clear 
testimony.  The  reason  being,  OMB  likes  to  reorganize  and  0MB  knew  that  it  would 
not  have  reorganization  authority  unless  Congress  could  tag  on  the  legislative  veto. 

Now,  that's  one  respect  in  which  Chadha  will  make  a  change.  There  will  be  some 
authorities  that  the  President  will  not  get  that  he  might  have  had  in  the  past.  And 
that's  a  loss  for  the  President. 

The  second  category  in  which  it  will  make  a  real  difference,  are  instances  in 
which  authority  which  clearly  would  have  been  given  to  the  President — not  regula- 
tory-type authority  but  authority  of  other  sorts  which  he  clearly  would  have  had — 
has  been  restricted  by  a  legislative  veto.  The  example  that  comes  most  readily  to 
mind  is  the  war  powers  resolution.  There  is  no  way  that  Congress  is  not  going  to 
give  the  President  the  authority  to  use  troops  where  needed.  But  now,  because  of 
Chadha,  Congress  is  being  told  that  you  cannot  add  to  that,  "But,  when  we  tell  you 
to  bring  them  back,  you  bring  them  back  right  away  and  don't  talk  to  us  about  veto- 
ing what  we  say  because  you  have  no  veto.  We're  exercising  our  legislative  veto 
rather  than  enacting  legislation." 

So  those,  it  seems  to  me,  are  two  significant  impacts  and  I  think  it  will  make  a 
difference,  but  I  think  it  was  a  difference  intended  by  the  Constitution. 

I'd  like  to  talk  about  one  theoretical  effect.  Those  effects  I've  talked  about  so  far 
are  pretty  short-term.  This  comes  back  to  something  that  Jim  Miller  was  talking 
about  earlier.  I  think  Justice  White's  dissent  in  the  FERC  case  and  Federal  Trade 
Commission  case  make  pretty  clear  the  incompatibility  that  we  now  have  between 
our  theory  of  the  independent  agency  and  Chadha.  I  think  that  Justice  White  is 
quite  correct  when  he  says,  "When  the  veto  is  placed  as  a  check  upon  the  actions  of 
the  independent  regulatory  agencies,  the  Article  I  analysis  relied  upon  in  Chadha 
has  a  particularly  hollow  ring."  Regulations  issued  by  such  agencies  have  the  force 
of  law  without  the  President's  concurrence,  nor  can  he  veto  them  if  he  disagrees 
with  the  law  that  they  make.  The  President's  authority  to  control  independent 
agency  lawmaking,  which  on  a  day-to-day  basis  is  nonexistent,  could  not  be  affected 
by  the  existence  or  exercise  of  a  legislative  veto.  To  invalidate  the  device  which 
allows  Congress  to  maintain  some  control  over  that  lawmaking  process  merely  guar- 
antees that  the  independent  agencies,  once  created,  for  all  practical  purposes  are  a 
fourth  branch  of  the  government,  not  subject  to  the  direct  control  of  either  Congress 
or  the  Executive  Branch.  I  think  that's  probably  true,  i/it  is  true  that  the  President 
has  no  control  over  the  policies  of  independent  regulatory  agencies.  But  that  all 
goes — it's  amazing  how  little  law  there  is  on  this — back  to  Humphrey's  Executor  in 
1935.  And  all  Humphrey's  Executor  holds  is  that  the  President  cannot  fire  the  head 
of  an  independent  agency  without  cause. 

Lloyd  Cutter.  The  legislative  veto  issue  represents  one  of  the  rare  examples  of 
continuity  from  one  administration  to  the  other.  The  Reagan  Administration,  not- 
withstanding the  support  of  the  legislative  veto  set  forth  in  the  1980  Republican 
platform,  picked  up  President  Carter's  initiative  in  settling  on  the  Chadha  case  as 
the  vehicle  for  a  Supreme  Court  review.  And,  thanks  to  Ted  Olson  and  a  dedicated 
career  lawyer,  Larry  Simms,  President  Reagan,  like  every  President  before  him, 
came  around  to  the  view  that  he  had  to  oppose  the  legislative  veto.  I  agree,  myself, 
with  the  decision  and  what  Nino  says  about  it.  I  think  it's  a  very  important  deci- 
sion, but  it  is  not  going  to  represent  a  significant  shift  in  the  balance  of  power  be- 
tween the  President  and  the  Congress  on  review  of  agency  actions. 

Wilson  was  correct  in  1895  when  he  spoke  of  the  congressional  branch  as  the  most 
powerful  branch,  and  that  certainly  remains  true  today.  One  reason  is,  as  Nino  also 
suggested,  that  for  many  of  the  statutes  that  delegate  power  to  the  President  subject 
to  veto,  there  is  probably  a  degree  of  non-severability  that  cannot  be  overcome.  The 
salary  commission  statute,  as  you  know,  authorizes  the  President  to  fix  the  salaries 
of  judges,  legislators  and  cabinet  people  subject  to  a  legislative  veto.  The  Justice  De- 
partment took  the  position  in  the  Adkins  case,  when  the  judges  sued  for  their  raise 
that  had  been  vetoed  by  the  Congress,  that  the  two  provisions  of  the  statute  were 
non-severable  and  if  the  veto  was  unconstitutional,  the  President's  power  to  raise 
the  salaries  was  equally  invalid  and  fell  with  it. 

There  are  a  number  of  other  statutes  where  there  is  a  similar  situation  of  the  two 
scorpions  in  a  bottle.  Nino  mentioned  the  war  powers  resolution.  You  could  also 
mention  the  impoundment  statute,  the  restriction  on  nuclear  fuel  exports,  the  au- 
thorization for  arms  sales  subject  to  a  legislative  veto.  All  may  very  well  fall  on  non- 
severability  grounds.  And  Congress  certainly  has  that  power  to  authorize  arms  sales 
or  not.  Congressman  Levitas  talks  about  the  possibility  of  putting  non-severability 
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clauses  in  all  these  statutes.  But  if  Congress  does  that,  it  runs  a  very  serious  risk.  A 
good  example  of  the  risk  is  that  under  the  Executive  Reorganization  Statute  that 
Nino  referred  to,  power  frequently  has  been  transferred  from  one  agency  to  another 
without  the  exercise  of  a  congressional  veto.  If  that  power,  and  I  agree  with  Nino  on 
this,  is  non-severable,  it  may  well  be  that  the  actions  of  the  agency  which  received 
the  power  by  way  of  an  Executive  Order  under  that  statute  are  illegal  actions  be- 
cause the  agency  lacked  the  authority  to  act.  For  example,  President  Carter,  by  an 
Executive  Order,  transferred  the  power  over  countervailing  duties  and  subsidies  and 
the  power  to  apply  penalties  of  one  kind  or  another,  from  the  Treasury  to  the  Com- 
merce Department  and  Congress  did  not  veto.  Some  day,  somebody  subject  to  a  fine 
imposed  by  the  Commerce  Department,  is  going  to  argue  under  the  principle  of 
Glidden  Co.  v.  Zdanok  that  the  Commerce  Department  is  an  illegal  agency  in  exer- 
cising those  powers  and  lacks  the  authority  to  go  ahead. 

The  ABA  commission  that  Dick  referred  to  made  a  proposal  as  to  how  congres- 
sional review  of  agency  actions  might  be  made  constitutionally  effective  without 
running  the  risks  of  the  outright  legislative  veto.  And  that  was  a  combination  essen- 
tially, of  a  sunset  provision  in  the  grant  of  the  power  to  the  agency  or  the  President, 
coupled  with  a  lay-on-the-table  provision  under  which  the  agency  action,  or  the 
presidential  action,  would  have  to  lay  before  Congress  for  a  certain  number  of  days. 
Congress  could  take  any  kind  of  action  it  wished  short  of  a  new  statute— committee 
hearings,  committee  reports,  resolutions— and  the  President  would  be  free,  or  the 
agency  would  be  free,  to  act— make  the  decision  final  in  the  light  of  what  Congress 
had  done,  or  not.  Presidents  and  agencies  have  to  live  with  the  Congress.  They  need 
appropriations.  If  a  sunset  provision  were  put  into  the  enabling  statute  granting  the 
power  to  the  President  or  the  agency,  or  added  now  by  congressional  measure,  agen- 
cies and  presidents  and  the  Congress  would  have  to  find  an  accommodation  or  Con- 
gress, in  the  exercise  of  its  sunset  authority,  could  insist  on  getting  a  necessary  stat- 
utory amendment  through  or  abolish  the  agency.  A  very  good  example  of  that  today 
is  the  Export  Control  Act  which  has  a  sunset  provision  that  expires  this  year. 
Before  the  year  is  out,  you  can  be  reasonably  sure  that  Congress  is  going  to  insist  on 
curtailing  many  of  the  powers  exercised  by  the  agency  which  it  has  not  liked  in  the 
past. 

Lastly,  I  would  like  to  say  just  one  word  about  our  other  proposal,  and  this  deals 
with  the  independent  agencies.  The  Sierra  Club  decision  pretty  well  confirmed  the 
President's  authority  to  intervene  in  actions  on  the  Executive  Branch  agencies.  Our 
Commission  proposed  that  the  President  be  given  similar  power  with  respect  to  all 
agencies,  including  independent  agencies,  subject  to  a  procedure  for  how  he  would 
exercise  that  power  designed  to  prevent  ex  parte  contracts  and  to  assure  fairness.  I 
think  such  a  proposal  is  still  well  worth  considering.  But  I  would  certainly  hesitate 
to  reexamine  Humphrey's  Executor  and  to  risk  a  constitutional  ruling  that  you 
cannot  have  independent  agencies,  because  how  then  would  we  deal  with  such 
issues  as  those  faced  by  the  Federal  Election  Commission,  which  obviously  cannot  be 
subject  to  the  control  of  a  President  who  is  running  for  re-election,  or  the  money 
market  powers,  which  are  rulemaking  powers  of  the  Federal  Reserve  Board. 

Michael  Davidson.  The  breadth  of  the  Chadha  decision  and  the  two  affirmances 
which  followed  it,  indicated  that  the  legislative  veto,  whether  for  executive  or  inde- 
pendent agencies,  whether  by  one  or  both  houses  is  a  matter  of  the  past.  The  sweep 
of  the  decision  inevitably  leads  to  proposals  of  equal  breadth  to  respond  to  it.  These 
have  included  proposals  to  subject  agency  rules  to  a  constitutional  form  of  legisla- 
tive review,  as  proposed  by  Mr.  Miller,  or  proposals  for  executive  review  of  agency 
rules  as  also  has  been  made. 

My  limited  purpose  is  to  state  the  case  for  a  period  of  reflection,  a  period  of  legis- 
lative and  executive  pause.  This  is  a  condition  which  comes  naturally  to  the  Con- 
gress, but  I  think  there  is  also  good  reason  for  it. 

First,  the  device  of  the  legislative  veto  bonded  superficially  comparable  matters, 
but  matters  which  I  think,  on  examination,  are  quite  dissimilar.  If  I  could  offer  two 
examples. 

The  arms  export  statute  has,  since  1974,  incorporated  a  provision  for  legislative 
review.  The  criticism  has  been  made— generally,  about  rulemaking  matters— that 
the  Congress  should  prescribe  its  standards  with  greater  particularity.  But  it  is  im- 
possible, or  at  least  unwise,  to  describe  in  advance  the  conditions  upon  which  a 
President  can  negotiate  an  arms  sale.  By  its  very  nature,  the  arms  export  law  is  a 
mechanism  for  dealing  with  unforeseen  events  in  distant  parts  of  the  world,  shaped 
by  current  and  future  events.  The  problem  there  has  always  been  one  of  devising  a 
procedure  by  which  decisions  could  be  made  in  the  future  about  matters  of  critical 
concern  to  both  the  Executive  and  the  Congress. 
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Rulemaking,  on  the  other  hand,  by  its  very  nature  requires  that  the  Congress 
definition  of  the  scope  of  agency  authority  to  propound  rules  which  further  define 
the  intent  of  Congress.  Although  the  Congress  has  been  unwilling,  at  times,  to  come 
to  some  decisions  it  perhaps  should  come  to,  there  has  never  been  a  question  of  its 
ability  to  declare  standards  for  the  scope  of  govenmental  intervention  in  the  econo- 
my. There  have  been  severe  questions  about  the  willingness  of  the  Congress  to  leave 
to  the  Federal  Courts  the  matter  of  interpretation  of  its  statutes.  The  animus  par- 
ticularly motivating  the  legislative  veto,  has  been,  quite  frankly,  the  concern  by  the 
Congress  that  its  intent  would  not  be  followed  by  agencies  and  would  not  be  recog- 
nized and  followed  by  the  courts. 

So  when  one  looks  at  what  is  left  after  the  legislative  veto,  it  is  important  to  sort 
out  the  different  kinds  of  statutes  which  are  affected.  An  effort  should  be  made  to 
separate  those  which  are  amenable  to  clear  treatment  by  the  Congress,  a  better  de- 
lineation of  standards,  and  those  which  deal  with  the  kinds  of  problems  which  will 
never  be  described  in  great  detail  or  never  should  be  described  in  great  detail  by 
authorizing  statutes. 

The  second  problem  is  to  examine  what  is  left.  And  that  requires  varying  an- 
swers, because  there  are  a  number  of  statutes,  the  structure  of  which  has  been  af- 
fected significantly  and  a  number  in  which  the  basic  regimen  established  by  the 
statute  is,  I  think,  on  analysis,  very  much  intact.  Let  me  give  you  two  examples  of 
statutes  in  which  I  think  the  basic  legislative  restraints  on  executive  action  remain 
very  much  in  force.  One  is  the  War  Powers  Resolution  and  the  other  is  the  Budget 
and  Impoundment  Control  Act. 

Under  the  War  Powers  Resolution,  three  basic  obligations  and  arrangements  are 
established.  One  is  the  President's  obligation  to  report  the  commitment  of  the 
United  States  forces  into  hostile  situations.  It  is  recognized  by  the  Department  of 
Justice  and  never,  never  doubted  that  this  reporting  obligation,  as  all  other  report- 
ing obligations  under  legislative  review  statutes,  remains  in  force. 

The  second  important  restraint  of  the  War  Powers  Resolution,  is  the  requirement 
that  after  a  period  of  time,  sixty  days  ordinarily,  and  an  additional  thirty  days  if 
time  is  needed  to  disengage  American  troops,  the  President  must  cease  an  involve- 
ment in  foreign  hostilities  unless  there  is  a  declaration  of  war  or  a  specific  Congres- 
sional authorization  of  further  involvement.  Although  it  has  been  the  President's 
position  that  an  independent  question  may  be  raised  about  that  limitation — where 
there  is  a  constitutional  limitation  on  the  President's  powers  as  Commander-in- 
Chief — there  has  never  been  a  legislative  veto  question  raised  about  this  require- 
ment. This  is  because  it  is  an  explicit,  fixed  limitation  established  by  statute  and 
does  not  require  further  action  of  Congress  to  put  into  effect. 

The  one  part  of  the  statute  which  is  affected  is  the  power  of  the  Congress  to  pass 
a  concurrent  resolution  to  shorten  the  period  of  time  in  which  the  President — if  he 
has  authority,  either  constitutional  or  by  some  other  source — may  commit  American 
troops  into  foreign  hostilities.  That  provision  appears  to  be  invalid  after  Chadha. 
But  that  was  only  one  element  of  a  scheme,  the  most  important  part  of  which  was 
the  requirement  that,  after  a  sixty  or  a  ninety  day  period,  the  Congress  explicitly 
deal  with  the  question  of  war.  And  that,  as  I  understand,  was  Deputy  Secretary  of 
State  Dam's  testimony  before  the  Congress. 

Under  the  Budget  and  Impoundment  Control  Act,  the  essential  Congressional  con- 
trol on  Presidential  spending  activities,  created  by  the  impoundment  portions  of  the 
act  which  require  that  the  President  obtain  passage  of  a  rescission  bill,  a  bill  ap- 
proved by  both  houses  and  represented  to  him  for  his  approval,  in  order  to  perma- 
nently cancel  any  appropriation.  The  Impoundment  Act  also  deals  for  the  authority 
for  the  President  to  temporarily  defer  spending  within  a  fiscal  year  subject  to  disap- 
proval by  either  house  of  Congress.  It  is  that  one  portion  relating  to  the  timing  of 
expenditures  within  a  fiscal  year  of  government  expenditures,  which  falls  under  the 
Chadha  decision.  There  is  a  question  of  severability,  whether  the  President  now  has 
any  authority  to  temporarily  defer  expenditures.  But  assuming  that  he  does,  he  is 
still  bound  by  the  basic  Congressional  spending  determination  that  appropriated 
funds  shall  be  spent  at  least  by  the  end  of  the  fiscal  year  unless  the  President  ob- 
tains legislative  approval  to  do  otherwise. 

There  are  yet  other  statutes  in  which  not  much  is  left  besides  the  requirement  of 
reporting  and  waiting.  But  until  that  process  is  worked  through  and  sorted  out,  it 
seems  to  me  to  be  quite  early  to  think  of  large  scale  replacements  to  a  device  which 
served  some  purposes,  but  which  was  not  the  exclusive  method  of  legislative  control 
of  executive  action. 

A  third  reason  to  look  carefully  at  proposals,  and  particularly  at  legislative  pro- 
posals, for  substitutions  of  constitutionally  acceptable  devices  for  the  legislative 
veto,  is  that  the  Congress  is  now  free  of  the  rather  rigid  formalities  of  legislative 
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veto  statutes.  These  statutes  typically  had  several  elements  to  them.  One  was  the 
requirement  of  reporting  and  waiting,  in  order  to  give  Congress  a  chance  to  respond. 
A  second  was  the  requirement  of  expedited  Congressional  action.  The  Congressional 
quid  in  return  for  a  delay  of  executive  action  was  the  promise  that  there  would  be 
expedited  Congressional  action. 

A  third  typical  element  of  legislative  veto  statutes  was  a  limitation  on  the  form  in 
which  Congressional  action  could  take.  Generally  that  was  a  limitation  to  a  nega- 
tive vote  of  disapproval.  This  was  required  because  of  the  constitutional  understand- 
ing that  in  order  to  make  a  legislative  veto  valid,  the  Congress  could  not  act  outside 
the  scope  of  the  authorizing  statute,  but  could  only  accept  or  turn  down  an  execu- 
tive or  agency  proposal.  With  the  validation  of  the  veto,  the  Congress  can  now 
return  to  its  more  normal  role  of  receiving  executive  proposals  and  recasting  them, 
if  it  wishes,  into  affirmative  Congressional  enactments,  which  might  go,  if  neces- 
sary, beyond  the  simple  negative. 

Theodore  Olson.  What  is  remarkable  to  me  is  the  tremendous  amount  of  agree- 
ment that  exists  on  the  subject  of  legislative  vetoes  and  the  question  where  do  we  go 
from  here  by  the  people  who  have  spoken  today.  And  those  people  are  from  both 
sides  of  the  political  spectrum,  and  from  the  judiciary,  the  executive  branch,  the 
Congress  and  the  regulators,  and  most  of  the  people  are  saying  the  same  things. 
Maybe  I  can  just  sum  up  some  of  those  things  I  hear  them  saying. 

First  of  all,  I  agree  completely  that  Chadha  did  not  take  power  from  the  Congress 
or  give  power  to  the  President.  Congress  still  has  the  power,  and  I  agree  with  Lloyd 
that  Congress  is  the  most  powerful  branch.  It  may  be  awkward  for  Congress  to  exer- 
cise its  power  sometimes,  but  Congress  still  has  the  power.  That  awkwardness,  that 
cumbersomeness,  those  procedures  involved  in  the  process  of  Congress  enacting  law, 
were  intended  to  be  there  and  were  put  there  by  those  who  carefully  constructed 
the  Constitution.  That  is  supposed  to  be  the  way  it  works.  And  that's  way,  I  think, 
we  are  a  free  people  today. 

What  are  legislative  vetoes?  We've  been  talking  about  legislative  vetoes  almost  as 
if  they  are  all  the  same.  I  am  not  going  to  reiterate  the  previous  discussion  about 
the  mechanism,  but  I  do  want  to  make  the  point  that  they  are  not  all  the  same.  Nor 
is  it  evident  to  me,  because  the  Supreme  Court  found  a  consistent  and  relatively 
simple  structural  defect  in  all  legislative  vetoes,  that  they  all  ought  to  be  discussed 
in  the  same  as  generic  equivalents  while  considering  what  ought  to  be  done  about 
the  sudden  absence  of  legislative  vetoes. 

Ten  consecutive  Presidents  and  various  Attorneys  General  opposed  legislative 
vetoes  for  sixty  years  on  constitutional  grounds.  There  have  been  slips  and  slides  in 
the  vigor,  with  which  those  positions  have  been  presented,  and  many  Presidents 
have  accepted  legislative  vetoes  from  time  to  time.  But  the  Executive  Branch  and 
most,  I  submit,  of  the  commentators  have  been  saying  from  the  beginning  that  they 
are  unconstitutional,  that  they  violate  the  basic  precepts  of  the  Constitution.  Now 
they  are  impermissible.  That  does  not  automatically  suggest  to  me  that  we  ought  to 
start  thinking  about  constitutional  amendments,  or  massive  generic  changes  in  Con- 
gress to  deal  with  these  various  statutory  provisions  that  have  been  taken  away,  or 
eliminated,  in  part. 

We  made  a  study,  and  it's  available  to  any  of  you  who  would  like  a  copy.  We 
think  it's  the  most  comprehensive  compilation  of  statutes  and  provisions  containing 
legislative  vetoes,  although  it's  a  difficult  subject  and  I  am  not  sure  we  found  them 
all.  But  we  found  126  public  laws,  including  207  separate  code  sections — arm  sales, 
war  powers,  impoundment,  you've  heard  about  them  all  here  today.  There  are  var- 
ious different  types.  There  are  two-house  vetoes,  one-house  vetoes,  one-committee 
vetoes,  two-committee  vetoes,  one-and-a-half-house  vetoes  and  all  kinds  of  permuta- 
tions. There  are  vetoes  in  statutes  over  what  you  might  call  purely  administrative 
decisions,  such  as  suspending  Mr.  Chadha's  deportation,  or  over  vast  rule-making 
powers.  They  are  affixed  to  grants  of  power  to  the  Executive  Branch  or  to  adminis- 
trative agencies  and  they  are  also  attached  as  restraints  in  the  areas  of  inherent 
Presidential  power.  They  apply  to  Executive  Branch  agencies  and  to  the  so-called 
"independent  agencies."  They  all  cannot  be  considered  in  the  same  way. 

I  could  not  agree  more  with  Mike  Davidson  who  suggests  we  cannot  have  an  over- 
all, blanket,  generic  response.  I  think  that  would  be  terribly  unwise.  In  the  first 
place,  we  are  talking  about  replacing  a  mechanism  that,  in  my  judgment  and  in  the 
judgment  of  a  number  of  other  people,  did  not  do  much  anj^way.  It  provided  Con- 
gress, on  occasion,  with  an  excuse  for  very  broad  grants  of  delegation  on  the  theory 
that  they  could  come  back  and  review  some  of  these  decisions  later,  which  some- 
times they  did  and  sometimes  they  did  not.  And  it  gave  members  of  Congress  an 
opportunity  to  make  decisions  on  things,  as  Judge  Scalia  has  pointed  out  in  articles 
that  he  has  written  on  this,  about  "safe  places  to  work",  or  "fairness",  and  matters 
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like  that,  but  then  duck  the  hard  political  questions  that  will  then  have  to  be  made 
by  the  agency.  Some  of  those  political  questions  should  be  made  by  Congress  and 
they  should  struggle  with  them.  If  they  cannot  solve  a  particularly  difficult  political 
problem,  the  problem  does  not  get  solved — at  least  until  the  political  forces  are 
great  enough  to  bring  about  a  solution.  That's  the  way  the  process  works.  So,  I 
agree  with  Mike  that  we  ought  to  study  this  a  bit  and  take  these  items  one  at  a 
time. 

What  else  do  we  do?  I  think  everybody  agrees  that  we  ought  to  go  back  in  some 
sort  of  systematic  way  and  start  looking  at  the  organic  statutes  where  we  have  dele- 
gated authority  too  broadly.  That  does  not  mean— as  one  of  the  speakers  suggest- 
ed— we  have  to  replicate  the  Clean  Air  Act,  for  heaven's  sake,  but  we  can  go  back 
and  approach  some  of  these  statutes  in  a  more  tailored,  sculptured  fashion  and 
obtain  some  Congressional  guidance  on  what  the  agencies  should  do. 

I  also  agree  with  what,  I  think,  Jim  Miller  was  suggesting.  Some  sort  of  organized, 
disciplined,  fast-track  mechanism  to  review  the  organic  grants,  or  certain  types  of 
agency  decisions.  "That  is  not  necessarily  a  complete  answer  across  the  board  either, 
however.  I  do  think  that  we  ought  to  look  at  the  independent  agencies.  I  do  not 
agree  with  Mr.  Cutler  who  suggests  that  we  cannot  get  along  without  some  of  the 
independent  agencies,  for  example  the  Federal  Elections  Commission.  What  did  we 
do  without  it  before? 

We  have  had  in  this  country  from  the  beginning  the  responsibility  on  the  Presi- 
dent to  take  care  that  the  laws  are  executed.  Now,  there's  no  reason,  in  my  judg- 
ment, at  least  as  an  initial  premise,  that  we  cannot  look  at  that  again  and  see 
whether  the  President,  who  is  elected  by  all  of  the  people  and  who  is  accountable  to 
all  of  the  people,  should  not  carry  out  the  responsibility  vested  in  the  President  by 
the  Constitution. 

In  summary,  I  agree  with  the  Attorney  General  who  said  that  Chadha  and  the 
two  decisions  that  came  down  two  weeks  later  are  a  return  to  our  moorings.  It  is 
interesting  and  worthy  of  reflecting  on  the  fact  that  of  the  nineteen  Supreme  Court 
Justices  and  Court  of  Appeal  Judges  who  considered  legislative  vetoes  on  the  consti- 
tutional merits  in  the  total  course  of  the  three  cases  decided  within  the  last  six 
weeks  eighteen  found  them  unconstitutional  for  basically  the  same  reasons.  We 
have  a  very  good  Constitution,  and  I  will  just  finish  with  what  the  Chief  Justice  said 
at  the  very  end  of  his  opinion,  because  it's  only  two  sentences  and  it's  worth  reflect- 
ing on. 

"The  choices  we  discern  as  having  been  made  in  the  Constitutional  Convention 
impose  burdens  on  governmental  processes  that  often  seem  clumsy,  inefficient,  even 
unworkable,  but  those  hard  choices  were  consciously  made  by  men  who  had  lived 
under  a  form  of  government  that  permited  arbitrary  governmental  acts  to  go  un- 
checked. .  .  .  With  all  of  the  obvious  flaws  of  delay,  untidiness,  and  potential  for 
abuse,  we  have  not  yet  found  a  better  way  to  preserve  freedom  than  by  making  the 
exercise  of  power  subject  to  the  carefully  crafted  restraints  spelled  out  in  the  Consti- 
tution." 

I  think  that's  what  the  Supreme  Court  told  us  in  Chadha  and  the  two  related 
cases.  We  ought  to  go  back  and  think  about  how  we  exercise  power  in  this  country 
and  to  be  as  faithful  as  possible  to  that  system  set  up  by  the  Constitution. 

Richard  Smith.  I  hope  that  further  thought  is  going  to  be  given  as  the  aftermath 
of  the  Chadha  decision  to  the  regulatory  reform  package  that  the  American  Bar  As- 
sociation developed  and  which  is  reflected  in  various  ways  in  legislation  that  has 
been  introduced.  I  hope  that  the  Congress  comes  back  to  thinking  further  about 
sunset  laws.  I  hope  that  further  attention  is  given  to  the  Bumpers'  Amendment, 
tightening  on  judicial  review.  I  hope  that  further  thought  is  given  to  the  proposals 
that  Lloyd  talked  about,  greater  executive  oversight  as  it  relates  to  independent 
agencies  (with  the  exception,  Ted,  of  the  Federal  Reserve  Board)  and  to  a  reformula- 
tion of  legislative  review  that  really  is  not  the  legislative  veto  but  is  Article  I  legis- 
lation with  a  wait-and-see  provision  in  it. 

Thank  you  very  much  for  your  attention. 

Thomas  Susman.  We  will  now  take  a  few  minutes  for  questions  and  dialogue. 
Loren,  do  you  want  to  start  out? 

LoREN  Smith.  Yes,  let  me  address  this  question  to  three  members  of  the  panel, 
and  I  think  it  may  bring  together  the  two  panels.  The  question  I  want  to  direct  is  to 
Jim  Miller,  to  Joan  Claybrook  and  to  Lloyd  Cutler. 

It  seems  that  there's  a  consensus  view  here  that  something  is  wrong  with  the  reg- 
ulatory process,  both  in  getting  through  that  process  and  in  the  outcome  of  the  proc- 
ess. Now  the  views  of  what  is  wrong  seem  to  be  radically  different.  In  the  post- 
Chadha  environment,  what  regulatory  changes  would  you  make,  if  there  are  any 
possible,  to  improve  the  defects  you  three  have  pointed  to  in  the  process? 
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James  Miller.  Well,  I  would  propose  tightening  up  the  statutory  language  in  the 
long-run,  and  in  the  short-run,  a  constitutional  "veto" — regulatory  veto.  But  I  think 
Dick  is  right,  I  think  some  kind  of  regulatory  reform  legislation  probably  should  be 
in  that. 

What  we  need  to  consider,  it  there's  a  portfolio  of  approaches.  Legislative  veto  is 
not  the  answer.  Bumpers  is  not  the  answer,  sunset  is  not  the  answer.  A  portfolio 
approach,  I  think,  is  appropriate. 

Joan  Claybrook.  I  think  that  the  statute  should  be  specific.  Often,  statutes  are 
very  vague,  and  particularly  where  a  purpose  is  spelled  out  by  Congress,  I  think 
that  there  ought  to  be  more  specificity;  an  example  being  setting  a  deadline  for 
agency  action.  As  is  obvious,  what  I've  talked  about  is  the  difficulty  of  an  agency 
getting  things  done  rather  than  from  the  other  side  of  controlling  agencies.  And  I 
think  that  a  legislative  deadline  is  a  good  idea. 

Secondly,  based  on  my  experience,  I  would  certainly  say  that  one  of  the  largest 
missing  elements  in  the  regulatory  process  is  the  lack  of  participation  of  the  vic- 
tims. And  there  were  some  proposals  that  were  made  and,  indeed  carried  out,  in  the 
Carter  Administration  for  funding  public  participation.  There  are  some  statutes,  for 
example,  the  Freedom  of  Information  Act,  that  pay  attorneys  fees  so  that  public 
spirited  individuals  can  afford  to  seek  review  of  agency  action.  But  in  many  cases, 
these  do  not  exist.  So,  I  think  that  if  I  would  urge  one  thing,  it  is  a  broader  debate 
during  the  course  of  the  regulatory  process  by  a  wider  variety  of  representatives. 
Lloyd  Cutler.  Despite  the  division  I  suggested  earlier,  I  think  Joan,  and  Ralph 
Nader  and  Alan  Morrison  and  Jim  and  I,  all  agree  on  both  the  unconstitutionality 
and  undesirability  of  the  legislative  veto  in  its  present  form. 

I  think  there  is  a  great  deal  to  be  said  for  the  kind  of  a  statute  that  the  ABA 
commission  recommended,  reaching  out  to  the  executive  branch — I  mean  the  inde- 
pendent agencies.  It's  no  longer  necessary,  with  respect  to  the  Executive  Branch 
agencies,  the  courts  have  upheld  that  power  of  the  President.  It  would  probably  be  a 
healthy  thing,  though,  if  the  Congress  legislated  some  ground  rules  dealing  with 
fairness,  ex  parte  presentations,  etc.  And  I  agree  with  Joan  about  letting  the  people 
in  on  that  process,  more  than  is  true  at  present. 

Philip  Harter.  One  of  the  strains  of  today's  conversation  that  I  found  a  little  in- 
teresting, largely  because  my  reading  of  Chadha  does  not  quite  agree  with  it,  is  that 
the  demise  of  the  legislative  veto  is  going  to  have  a  large  effect  on  what  we  mean  by 
the  independent  agencies.  There  have  been  some  illusions  today  that  it  may  actual- 
ly increase  the  control  of  the  President  over  independent  agencies,  at  least  with  re- 
spect to  rulemaking.  I  would  like  to  have  some  people  comment  on  whether  they 
think  that  is  really  the  case,  and  how  that's  likely  to  come  about.  Nino  mentioned 
it,  and,  maybe,  Dick,  from  your  perspective  as  a  Chairman  of  an  agency  might  com- 
ment on  that. 

Antonin  Scalia.  Well,  I  didn't  have  a  whole  lot  of  time  to  elaborate  on  it.  We 
write  short  opinions  these  days. 

I  don't  think  it'll  come  about  because  of  practical  considerations,  as  I  suggested,  I 
don't  think  the  agencies  are  in  much  different  a  position,  vis-a-vis  the  Congress  post- 
Chadha  than  they  were  pre-Chadha.  I  think  the  Congress  can  still  make  them 
march  to  the  tune  that  Congress  wants  if  it's  willing  to  pay  attention.  So,  it  isn't 
any  practical  consideration.  'The  only  thing  that  I  was  trying  to  point  out  was  what 
I  think  is  as  real  conceptual  incompatibility  of  the  Chadha  decision  with  Hum- 
phrey's executor,  and  whether  it'll  be  done  through  statutory  means  or  through  ju- 
dicial development,  I  don't  know,  but  I  think  that  that  theoretical  inconsistency  is 
unlikely  to  endure.  What  it  means  is  that  somebody  has  to  be  in  charge  of  the  so- 
called  independent  agencies,  if  Congress  isn't  permitted  to  do  it  through  a  legisla- 
tive veto  process,  then  perhaps  the  President  is  the  only  one  left  around  unless  the 
D.C.  circuit. 

And  I  wanted  to  say,  Humphrey's  executor  was  the  product  of  a  vastly  different 
way  of  thinking  about  separation  of  power  and  about  delegation  of  authority.  It  ap- 
pears in  the  same  volume  of  the  United  States  reports  as  the  Schecter  (phonetic) 
case,  the  only  case  that  has  stricken  down  a  delegation  of  authority  to  the  executive 
as  being  ultra  vires.  It  was  a  different  mind  set,  and  I  think  we've  come  a  long  way 
from  Humphrey's  executor,  and  if  you  read  it,  it's  just  an  opinion  out  of  another 
era.  So,  I  wouldn't  be  surprised  to  see  some  development,  either  through  legislation 
or  court  decisions  along  those  lines. 

Lloyd  Cutler.  I  just  wanted  to  add  one  word.  It  seems  to  me  legislation  is  a  much 
better  solution.  The  division  of  power  between  independent  agencies  and  executive 
branch  agencies  has  been  pretty  mindless.  There  are  any  number  of  examples  cited 
in  the  ABA  report  where  the  same  power  has  been  given  to  an  executive  branch 
agency  and  an  independent  agency.  The  FTC  and  the  Department  of  Justice,  Anti- 
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trust  Division,  is  one  example,  the  OEEC  and  the  Department  of  Labor  both  enforce 
the  civil  rights  laws  with  respect  to  employment.  Carcinogens  are  in  the  hands  of 
half-a-dozen  different  agencies,  some  independent,  some  executive.  I  think  Congress 
should  grant  the  President  authority  to  achieve  balance  and  uniformity  there. 

But  I  come  back  to  the  point  that  it  would  be  very  dangerous  for  the  Congress  to 
reverse  Humphrey's  Executor  and  say  Congress  and  the  President  acting  together 
cannot  create  truly  independent  agencies.  How  can  you  let  the  President  decide 
what's  a  fair  election  financing  practice?  How  can  you  let  the  President  decide 
whether  the  FCC  is  right  or  wrong  in  its  equal  time  rules  in  an  election?  And  do  we 
really  want— and  I'm  as  much  an  advocate  of  presidential  power  to  balance  out  con- 
flicting interests  as  anybody— do  we  really  want  to  give  the  President  power  over 
the  money  market  activities  of  the  Federal  Reserve  Board,  and  I  think  the  answer  is 
no.  And  I  don't  think  Congress  would  say  that  the  constitution  prevents  us  from 
doing  so. 

LoREN  Smith.  I  can't  resist  the— in  practice  before  the  Federal  Election  Commis- 
sions, it's  the  post-Watergate  adoption  of  that  strange  creation.  But,  there  will  be  no 
case  that  anyone  can  point  to  since  1975  when  any  decision  would  have  affected 
anything  other  than  insubstantial  amounts  of  whether  you  paid  too  much  to  go  to  a 
hotel  in  Massachusetts,  and  you  should  have  allocated  that  to  New  Hampshire.  And 
I  suspect  the  experience  in  the  FCC  has  been  likewise  in  that  there  are  very  few 
decisions  you  could  point  to  where  Presidential  influence,  if  it  did  exist,  would  have 
any  significant  impact. 

Richard  Smith.  Well,  Loren,  whatever  arguments  you  can  make,  perhaps,  about 
particular  agencies,  I  tend  to  agree  with  Lloyd  that  there  are  a  few  where  the  ab- 
sence of  Presidential  control  is  a  valuable  thing,  but  very,  very  few.  One  is  the  Fed- 
eral Reserve  Board.  It's  almost  fundamental— at  least  one  person  has  written  about 
the  financial  constitution  of  our  country,  and  the  independence  of  the  FED  has  been 
a  fundament  of  basic  national  policy  for  almost  75  years.  To  think  now  that  some- 
how the  Chadha  decision  and  the  weakening  of  Humphrey's  leads  to  a  deterioration 
in  the  independence  of  the  FED  goes  way  beyond  any  reasonable  reading  of  these 
developments  and  would  certainly  be  contrary  to  an  established  arrangement  of  our 
government. 

Michael  Davidson.  The  one  consolation  I  had  after  finding  myself  as  losing  coun- 
sel in  three  cases  in  two  weeks,  was  Justice  White's  dissent.  It's  dismaying  to  now 
see  that  others  are  finding  in  that  decision,  the  next  case  in  which  the  constitution- 
al validity  of  the  independent  agency  may  be  raised. 

We've  had  now,  an  unusual  period  of  litigation  between  the  Executive  and  the 
Legislative  Branch,  and  I  do  believe  it  is  time  for  that  to  quiet  down  for  a  while.  It's 
a  most  unusual  kind  of  way  of  resolving  disputes  between  the  political  branches.  I 
subscribe  to  the  view  that  the  questions  that  Justice  White  is  raising  about  the  con- 
trol of  administrative  agencies  are  legislative  questions.  But  beyond  that,  Chadha 
was  a  procedural  constitutional  case  dealing  with  the  procedures  for  lawmaking. 
The  case  represents,  I  truly  believe,  nothing  more. 

Thomas  Susman.  That's  a  good  place  and  this  is  a  good  time  to  end.  I  want  to 
thank  all  of  our  panelists  for  being  with  us  today. 
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